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Partial insanity does not render a person legally incapable of making a will. 

Even persons subject to complete insanity, if they have lucid intervals, may make a valid 
will during those intervals. 

The test of the law on the subject is, whether, at the moment of making his will, the testator 
was of sufficiently sound mind to fully understand the nature of the testamentary act 
and appreciate its effects. 

When the will was made by the testator himself, unaided by others, and its provisions and 
expressions are sage and judicious, containing nothing ‘‘ sounding to folly,” it will be pre 
sumed, even in the case of a person habitually insane, that it was made during a lacid in- 
terval; and the burden of proof will be on those who attack it, to show insanity at the 
moment when it was made. 

English, French and American authorities reviewed. 


. from the Second District Court, parish of Orleans. Tissot, 
J. 





Merrick, Race & Foster, for Plaintiffs and Appellees. 

J. 8S. & J.T. Whitaker, for Defendants and Appellants. 

The opinion of the Court was delivered by 

Pocuft, J. This is a contest over the will of G. M. Bowditch, a resi- 
dent of this city, who died in Sherborn, Massachussetts, on the Ist of 
August, 1877, and whose succession was opened and is now pending in 









SUPREME COURT OF LOUISIANA, 


Kingsbury vs. Whitaker, Executor, et al. 








tre Second District Court of the parish of Orleans. The plaintiffs, widow 
Sarah Kingsbury, a sister, Granville Bowditch, a brother, William B. H. 
Dowse, a nephew, and Deborah P. Dowse, a niece, of the deceased, seek 
to have said will annulled on the ground of the insanity of the testator 
at the date of the will, and for several years before. 

Defendants filed a general denial, and specially deny that at the 
date of said will the testator was of unsound mind, or, in any way, in- 
capacitated from making a will. 

The judgment of the lower court was in favor of plaintiffs, annul- 
ing the will and rescinding all orders for the probate and execution of 
te same, and defendants have appealed. 

The will was made in this city, under the olographic form, and is in 
the following words : 

. “ New Orleans, June 24th, 1876. 

“ Knowing the uncertainty of human life, I, Galen Melvin Bowditch, 
make this my last will and testament. Having never been married, and 
h wing no children, I give and bequeath all my property, real, personal, 
and whatever I may die possessed of, to my sister Mary Ann Bowditch, 
now married to Samuel Fiske, in the town of Sherborn, Massachusetts. 

“T appoint John 8. Whitaker executor of this my last will, with seizin 
of my estate. G. M. Bownrrcs.” 

The case has been very warmly and ably contested; the evidence is 
very voluminous, and somewhat conflicting, but after a careful peru- 
sal and comparison of all the testimony, aided by the able briefs of 
c>unsel in the case, we are compelled to disagree with our learned 
brother of the District Court in his conclusion that G. M. Bowditch 
was of unsound mind, and under mental incapacity to make a valid will 
on the 24th of June, 1876, Sanity, or soundness of mind, being the nat- 
ural condition of man, insanity is never to be presumed, but must be 
a fimatively and contradictorily established. This rule, which is founded 
on reason and common sense, is sanctioned by the jurisprudence of Eng- 
land, France and of our own country, and has been consecrated by the 
most distinguished authors on this subject. This wholesome rule has a 
peculiar application in a case like this, when the will, written by the tes- 
tator himself, presents a series of wise and judicious dispositions, con- 
tains no contradictions, no extravagance, not a sentence, not a word 
indicating that it was the offspring of a “ mind diseased,” and it throws 
upon the heirs attacking the will the burden of proof of the unsound- 
ness of mind of the testator at the date of the testament. 21 A. 60. 
This task was undertaken by the plaintiffs, and, in our opinion, they have 
failed. After a close inspection of the record, which contains nine hundred 
and two pages, we have gathered the following facts which bear upon 
this controversy : 
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Galen Melvin Bowditch, a native of Massachusetts, moved to ard 
settled in Louisiana in the year 1830. 

By reason of his early experience in marine affairs, he was soon em- 
ployed in the service of the United States Customs as Boarding Inspec- 
tor at the Southwest Pass of the Mississippi river, in which employmert 
he was retained for twenty-five years. 

With a good salary, and living in a dreary and lonely place, where he 
had few or no opportunities of spending his means, being naturally in- 
dustrious and economical, he soon accumulated some money, which he in- 
vested mainly in railroad, insurance and bank stock and other securities. 
After the war, and during the damaging administrations which con- 
trolled the destinies of our State, and under the various financial com- 
motions which shook the whole country, his investments were subjected 
to serious losses, and his handsome competency was materially re- 
duced. These circumstances, coupled with the character of his associa- 
tions, and the habits contracted at the Balize, mainly his too free indul- 
gence in ardent spirits, preyed upon his mind, and rendered him, as he 
says in one of his letters to his favorite sister, Mrs. Fiske, irascible, sad 
and despondent. 

Under these exciting causes, he became subject to delirium tremens, 
manifested by paroxysms of rage and violence bordering upon madness, 
and producing temporary or intermittent insanity. 

These attacks, rendering him intolerable and at times dangerous, 
he was frequently arrested and confined, sometimes in jail and three 
times in different insane asylums. 

One of these attacks occurred in the year 1874, in Massachusetts, 
where he was visiting his relatives ; it was of unusual violence, and cul- 
minated in his incarceration in the Worcester asylum of that State. 

This cireumstance drew the earnest attention of his relatives to his 
condition, and some of them, not from a feeling of kindness for him, but 
of keen interest for the safe-keeping of his fortune (which was exaggera- 
ted), were instrumental in procuring his direct confinement, and from 
that time, were relentless in their efforts to deprive him of the adminis - 
tration of his property. 

This is apparent from a letter of Rev. Mr. Dowse to Mr. Peterson, 
on Sept. 18, 1874, and by the course of Dowse, jr., in the interdiction pro- 
ceedings instituted by him on the 24th of June, 1876. And the evidence 
fails to show that at any time the Dowse family had given proof of any 
particular friendship or kindly feelings for the deceased. 

A great deal has been said about the insane delusion under which 
the deceased had conceived an unfounded prejudice against the Rev. 
Mr. Dowse and his children, as well as against Mrs. Kingsbury and 
Granville Bowditch. 
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It is manifest that he had no fondness for them, especially the Rev. 
Mr. Dowse, whom he styled an “ orthodox thief” in one of his letters. 
But we fail to see any insane delusion in this circumstance. This an- 
tipathy resulted from natural causes, and sprang up long before any 
suspicion arose as to the soundness of his mind, and, in our opinion, it 
was rational and well founded. In a letter of the 17th of November, 1864, 
to his sister, Mrs. Fiske, the testator, who was paying to Rev. Mr, 
Dowse $3 a week, for the board of his mother, complains that Dowse 
had called for an increase of board, on the pretext that the old lady 
gave too much trouble to his daughters, and Bowditch uses the following 
language about the reverend gentleman: “I felt very much irritated to 
think he should want me to pay more, and to hire a house, particularly 
at this time when my affairs look so bad, therefore I wrote him a very 
abrupt letter, perhaps too much s>.” 

And the same feeling prevails in every letter when he happens to 
mention him. He also complained of his other relatives, to whom he 
had at times loaned money, and who declined to settle with him, even 
when requested to turn it over to Mrs, Fiske, his sister, who was very 
poor, in debt, and in need. 

‘These feelings of coolness and apathy were kindled and crystalized 
into hatred and rage when he discovered that these same relatives had 
co-operated in having him incarcerated in the Worcester Asylum. 

Soon after his release from that asylum, in a letter to a friend, on 
October 30th, 1874, he uses the following language: ‘“ You will recollect 
the day I saw you in Boston, and that I promised to meet you the next 
day at the ‘ Advertizer Building.’ I went there and could not find you. 
The same day I heard that Dowse was trying to get me back again at 
Worcester Asylum, and as I have no friends at Ashland or Sherborn, 
they care nothing further for me than to get my money ; I concluded to 
return at once to New Orleans, and get clear of the d—d s. Here I 
have friends, and Dowse would stand a worse chance than I did at 
Sherborn.” ee: 

In addition to close reasoning, and 2 remarkable composition for a 
man recently released from an insane asylum, this letter shows very good 
reasons for the bitterness of the testator’s feelings for his ‘“ orthodox. 
brother-in-law.” 

Another feature of incurable insanity, relied upon by plaintiffs, is in. 
his mania for picking from the streets cigar stumps, rags, garbage, and 
other stuff, and carefully storing the same in his room as valuables. 
This certainly proves an acute mania, and partakes of the nature of in- 
sanity, but it appears from the evidence that this mania was apparent 
only during his attacks of mania a potu, and were brought about by the- 
same causes which we have heretofore described and accounted for ;. 
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and these circumstances fail to show insanity or mental incapacity to 
make a will or enter into a binding contract at the date of the execution 
of this will. 

In the case of Chandler vs. Barrett, reported in 21 A. 60, it was 
proved that the testatrix had once ran upon the roof of a house, trying 
to escape from an imaginary robber; that she once burned all her 
clothing ; that she suspected her children of intending to boil herina 
kettle, and had committed many and more incongruous acts than those 
charged against the testator in this case, and yet the Court refused to 
set aside the will in that case. See, also, the case of Hebert, Tutor,.vs. 
Winn, 24 A. 386. We faii to see how this mania of itself could incapa- 
citate him from administering or disposing by will, or otherwise, of his 
property, especially as the evidence shows that he was at that time, and 
always, an intelligent and close business man, well posted on current 
events and financial developments. These qualities are conclusively 
shown by his letters, of which a great number are of record, and have 
been read by us with particular care and great interest. And it will be 
conceded that the letters of a man in the condition of Mr. Bowditch, 
covering a series of years, from 1864 to 1877, written before and after 
the occurrence of his fits of temporary insanity, afford the very best 
mode of judging of the soundness or unsoundness of his mind. 

A careful perusal of these letters has satisfied us that Mr. Bowditch 
was not only not an idiot, an imbecile, or a confirmed maniac, but that 
he was a man of more than ordinary intelligence, of considerable learn- 
ing, and with commendable facility of writing, a close observer of men, 
things, and of passing events, and of strong and ardent convictions on 
business, politics, political economy, and on many other subjects. 

Plaintiffs rely with great confidence upon the testimony of experts, 
physicians, who had attended to Bowditch at various places and on dif- .« 
ferent occasions. 

Drs. Hunter, Logan and Stone, of this city, were examined on the 
subject. Neither of them was called to treat the deceased for mental 
disease, but al) of them had been called to prescribe for a sore foot, 
which had caused him great suffering, confinement and trouble. 

Dr. Logan does not state absolutely that Bowditch was insane, he 
says: “I can’t tell what his state of mind was, because it seemed to be 
a kind of intermittent state of insanity.” 

Drs. Hunter and Stone venture to state that he was incurable, and 
that he must have been insane on the 24th of June, 1876, although they 
did not see him on that day, nor for several days or weeks before. The 
physicians examined in Massachusetts lean to the same opinion. It is 
evident that these physicians saw Bowditch only during his attack or 
paroxysms, and not during his lucid intervals. In the nature of things, 
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they were not sent for when the patient was quiet and causing no 
trouble to his friends or nurses. 

But in a case of this nature and of this importance, we are not to 
be guided or influenced solely by the opinions of medical men, who have 
examined the patient under the most unfavorable circumstances, none 
of whom saw the deceased on the day that he wrote his will, or imme- 
diately before, or soon after the completion of the act. We take the 
opinions of the several physicians as worthy of the most careful exami- 
nation, and the most respectful attention, to be weighed along with other 
testimony, and all to be considered together in assisting us to our own 
eonclusion. 21 A. 60; 29 A. 302. ‘ 

For the same reasons, we are not to be concluded by the judgment 
of interdiction pronounced against Bowditch, by the District Court, and 
now on appeal before this Court. 

On the other hand, we attach great importance to the facts and inci- 
dents of the testator’s life, as related by his sister and by her husband, 
by his life-long friends, and by those who were his daily and constant 
associates for many years. 

When we are told by physicians and other persons that in 1873 the 
testator was insane and unable to administer his own property, we turn 
to his letters of that date, which are well written, in good style, well 
connected, full of wise reflectiors, showing a correct appreciation of all 
the author’s surroundings, and comparing letters written by the de- 
ceased from and after the year 1873, to the end of July, 1876, with other 
letters written by him during previous years, as far back as 1864, we see 
no marked difference to justify the conclusion that his mind had been 
permanently impaired or disabled. 

On the contrary, we detect the same style of writing, the same run 
of thought, the same views on politics, on the state of the country, on 
business, and on the various members of his family. In all of them we 
find repeated expressions of great friendship and growing fondness for 
his sister Mary Ann, the universal legatee, a legitimate solicitude for 
her welfare, great appreciation of the kindness and attention which she 
had shown him, and an unshaken determination to provide for her in 
his will to the full extent of his means. In support of these views we 
insert a few extracts from his letters. 

In a letter of June 17th, 1874, written to Mr. Sinnott, from Ashland, 
Massachusettes, we find the following passage, which shows also that 
Bowditch was a hard drinker : 

“Since I came here last everything seems to be so different, so im- 
proved, that the only way I can account for it is this: when I was here 
before I was 4 drunk all the whole time, and could not see beauties and 
improvements.. There has been immense alterations and changes in the 
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city of Boston and vicinity. The roads are free of stones, houses 
prettily painted, with little and big flower gardens, blooming with 
flowers, I think they look so nice. I am now sitting in my sister’s little 
parlor, so called. * * * My sister’s little grand-daughter brings 

me my slippers, a glass of water, and says: ‘God bless Melvin.’ This 
7 is caused by kindness and candy, I presume.” 

When physicians tell us that Bowditch must have been insane on the 
24th of June, 1876, we turn to his will, written entirely by himself, 
as shown by the testimony of Whittaker and Spearing, two witnesses 
of unimpeached character and veracity, who saw and conversed with him 
on that day and at that moment, to whom he spoke very rationally of 
his will, and we must conclude that the physicians are mistaken, and this 
conclusion becomes irresistible when we read the following passages 
taken from his letter of July 14, 1876: 

“Yours of the 9th instant, received a few moments ago. * * * I 
have read it to Mrs. Canterbury, she says you are worth all the rest of 
my relations at the North, and so says Melvin, your brother” (the writer). 

“About my case (interdiction), the courts here are closed, and post- 
poned during the hot summer, and I shall have plenty of time to make 
the defense before the case is called up. * * * It is a very pretty 
state of affairs for them to think I am incapable of managing and taking 
care of my own money that I worked hard and honestly.for.” * * * 

* Peterson is here, and will assist me in all his power, which I think 
is very important, as his character is unimpeached. * * * I don’t 
know what Mr. Lawyer Nutt could do in my favor out here; if the case 
was in Massachusetts, he would be an important witness in my behalf.” 

It provokes a smile to read such reasoning from the pen of an un- 
fortunate man, who was then sought to be, and was subsequently inter- 
dicted. We could quote many such passages from his numerous letters, 
but it would unnecessarily add to the length of this decision, which has 
already acquired formidable dimensions. 

Our conclusion is, therefore, that on the 24th of June, 1876, G. M. 
Bowditch was of sound mind, fully capable of contracting and of making 
a valid will, and that his will of that date should be executed according 
to law. 

It is, therefore, ordered, adjudged and decreed that the judgment 
cf the lower court be annulled, avoided and reversed, and that plaintiffs’ 
demand be rejected, with costs in both courts. 


On APPLICATION FOR REHEARING. 


FeNNER, J. The earnestness, ingenuity, and learning with which 
the application for rehearing in this case is pressed, and the growing 
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importance of the subject, have induced us: most carefully to review the 
voluminous testimony found in the record, and, also, to consider and 
investigate very closely the legal principles by which courts should be 
guided in determining questions of testamentary capacity as affected 
by mental unsoundness. 

The right of testamentary disposition is not, as suggested in the 
brief of counsel, a mere concession by the law, in favor of the testator, of 
a function, otherwise properly resting in the law itself, to decide what 
shall become of his property after his death. 

It is not necessary that we should interpose in the disputes between 
Grotius and Furgole on the one hand, and Vinnius and Bynkershoeck 
on the other, as to whether this right finds its origin in the law of nature 
or in the civil law. Suffice it to say, that the civil law recognizes it as a 
clear and distinct corollary of the right of property, jus utendi et abu- 
tendi, under which the owner, provided he harm no other, may destroy 
and annihilate that which belongs to him. If he may thus destroy it, 
and thereby defeat ail possible control of the law, it is difficult to per- 
ceive why, in exercising the option of leaving it in existence, he should 
not have the right of determining its disposition after his death. 

The law, moreover, recognizes its own unfitness to regulate such 
dispositions. Its absolute rules of inheritance necessarily ignore the 
myriad circumstances which should properly exercise their influence 
over the distributi»n of the dead man’s estate, such as the differences 
in condition, sex, age, infirmity, necessity, of those equally related, and 
the claims of friendship, love, services, favors and kind treatment. It 
also considers the protection and care secured for old age or infirmity 
by the possession of this salutary power. “It isone of the painful con- 
sequences of old age,” says Chancellor Kent, “that it ceases to excite 
interest, and is apt to be left solitary and neglected. The control which 
the law still gives a man over the disposal of his property, is one of the 
most efficient means which he has, in protracted life, to command the 
attentions due to his infirmity.” 

Van Alst vs. Hunter, 5 John. Chy, 159. 

The desire thus to provide for his old age, and to secure such in- 
fluence over his relatives and friends, is a just and efficient incentive to 
thrift and frugality ; and to be able, even in the shadow of death, to ex- 
tend his bounty to those whom he loves and who have loved and 
cherished him, is a consolation in a man’s declining years of which he 
should not be lightly deprived. 

This hasty and partial review of the principles and motives under- 
lying the freedom of testamentary disposition suggests and enforces the 
greatest reluctance on the part of enlightened courts to interfere with it. 
To wrest a man’s property from the person to whom he has given it, 
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and to divert it to others from whom he has desired to withhold it,isa 
most violent injustice, amounting to nothing less than post mortem rob- 
bery, which no court should sanction, unless thoroughly satisfied, either 
that the dispositions of the will are reprobated by law, or that the tes- 
tator was legally incapable to make a will. The testator, in the present 
case, has violated no provision of the law. His will is legal in form. 
Its dispositions are appropriate and conflict with no requirements of 
public policy or of natural duty. 

It is not within the description of the testamentum inofficiosum of 
the Roman law, which only applied to wills disinheriting children or 
parents. The testator left neither ascendants nor descendants. Thelaw 
imposes no obligation to provide for collateral relations, either during 
life or at death. 

The position which the law assigns them in the order of intestate 
inheritance is based, in no degree, upon the idea of duty due them from 
the deceased, but simply upon the presumption of affection ; and when 
this presumption is rebutted by the facts, their claim has nothing to 
rest on and falls to the ground. 

A man hath as complete liberty to deprive them of any share in his 
estate as if they were strangers to his blood. This testator, however, 
has not displayed forgetfulness of the ties of consanguinity. He has 
left his entire estate to a sister ; and those who attack his will are only 
equally related. They charge that the will is void by reason of the in- 
capacity of the testator, in that he was not of “ sound mind.” 

Accepting (as we most unreservedly do) the teachings of both nat- 
ural and revealed religion, that the human mind is an independent and 
imperishable entity, merely temporarily embodied in the human frame, 
and connecting this idea with the teachings of modern physiology, it 
may well be doubted whether there is sufficient evidence of the exist- 
ence of any such thing as an unsound mind. 

A most acute and learned writer on the pathology of insanity says: 
“Tt is an undoubted truth, that the manifestations of the intellect, and 
those of the sentiments, propensities and passions, or generally of the 
intellectual and affective powers, are connected with and dependent upon 
the brain. It follows, then, that abnormal conditions of these powers 
are equally connected with abnormal conditions of the brain. But this 
is not merely a matter of inference, the dissections of many eminent 
observers, among whom it is enough to mention the names of Greding, 
Gall, Spurzheim, Calmeil, Faville, Falret, Bayle, Esquiral and Georget, 
have placed it beyond a doubt. 

Ray’s Med. Jur. 2 50. 

He proceeds : “ The various diseases included in the general term, in- 
sanity or mental derangement, may be conveniently arranged under two 
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divisions founded on two very different conditions of the brain; the 
first being a want of its ordinary development, and the second, some 
lesion of its structure subsequent to its development. In the former of 
these divisions we have Idiocy and Imbecility—in the latter, Mania and 
Dementia.” Ray, 2 52. 

“Whatever opinion may be entertained of the nature of the mind, 
it is generally admitted, at least by all enlightened physiologists, that 
it must, of necessity, be put in connection with matter, and that the 
brain is the part of the body, by means of which this connexion is 
effected.” Id. 3 123. 

“Throughout the whole history of mania, in its various forms, we 
clearly discover the evidence of a bodily disease, of a suffering organ ; 
and in not a fact respecting it can we discover anything anomalous, or 
at variance with the principles of diseased action.” Jd. 3 127. 

If it be admitted, then, that the brain is not the mind, but merely 
the physical medium or agency through which the mind manifests itself, 
we see no sufficient reason for assuming that structural defects or 
lesions of the brain, a purely physical organ, are mental diseases. 

Modern pathology, though it has not reformed the ancient termi- 
nology, regards and treats insanity as a purely physical cerebral dis- 
ease; of which there are infinite varieties, affecting different functions, 
some curable, others incurable, some permanent, others intermittent, 
some disordering only certain manifestations of the intellectual or 
affective faculties, others involving many of them, and some the whole. 

The controversy between jurists as to the effect of monomania, or 
partial insanity, upon the will-making power, we think, may now be 
considered settled in favor of the humane theory, that such partial in- 
sanity does not necessarily destroy the capacity to make a will. 

Troplong and facase adopt the opinion that the mind is a unity, 
and that, if it is diseased in part, it is diseased as a whole. 

Troplong, Don. et Test., vol. 2, 32 451-7. 
Sacase, La Folie Considerée, p. 16. 

On the other hand, the vast majority of writers on the civil law 
agree that insane delusions, monomania, or partial insanity, do not de- 
stroy the power of making a will if the testamentary action was uncon- 
nected with the particular derangement of the faculties. 

Demolombe, C. N., B. ITI, T. 2, ch. 2, 2 330. 
2 Pothier, Ob. Appendix, 24. 

Hoffbauer, Med. Legale. 

Paris & Fonblanque, Med. Jur., 1, 302. 
LeGrand de Saule, La Folie, p. 146. 
Casteluan, Sur L’Interdiction des Aliénés, 
Maygorri’s Institutizioni. 
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In England, Lord Brougham held that “ we cannot, in any correct- 
ness of language, speak of general or partial insanity,” because, he 
says, “the mind is one and indivisible ;’ and he holds that the mind 
must be sound throughout in order to entitle a man to exercise the 
power of will-making. 

Waring vs. Waring, 6 Moore, P. C. C., 341. 

The same rule was followed by Lord Penzance, who held that “if 
disease be once known to exist in the mind of the testator, it matters 
not that the disease be discoverable only when the mind is addressed to 
a certain subject, to the exclusion of all others, the testator must be 
pronounced incapable.” 

Smith vs, Tebbit, 1 L. R. Pro., 398. 

The foregoing cases were clearly opposed to the doctrine of Sir 

John Nicoll, in an older and leading case. 
Dew vs. Clark, 3 Add., 79-205. 

They have, moreover, been reviewed and distinctly overruled in a 
recent case in the Queen’s Bench. The testator was shown to have been 
confined as a lunatic at a date some years prior to his death. After his 
release he continued, to the day of his death, subject to delusions, such 
as that he was followed and molested by a man who had been dead for 
years, and that he was pursued by evil spirits whom he believed to be 
visibly present ; but Lord Cockburn, Chief Justice, as the organ of the 
Court, held that if these delusions did not have influence upon him in 
disposing of his property, there was no ground for holding the will to be 
invalid. 

Banks vs. Goodfellow, 5 L. R., Q. B., 549; also Broughton vs. 
Knight, 42 L. J. P., 25. 

The current of American authorities is strongly in favor of Lord 
Cockburn’s view. 

Thus, in one case, it is said: “ Eccentricities of conduct, absurd 
opinions, or belief in things appearing to us extravagant, although they 
may be and are evidence of testamentary incapacity, do not necessarily 
constitute it. A man may believe in witches and witchcraft, as it seems 
this testator did, or, like him, he may have believed his health to have 
been permanently affected by slow poisons, surreptitiously administered 
to him, and yet be competent to make a will where such will is not 
shown to have some connection with such absurd opinions or extrava- . 
gant beliefs.” 

Leech vs. Leech, + Am. d. J. N. S., 179. 

In another case it is said: “A man may profess an absurd fondness 
for music, and play the Pandean pipes, behave like a fool occasionally, 
may tell his dreams, and call them visions, and believe them; he may be 
addicted to telling lies about his will, yet we could not, on these ac- 
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counts, pronounce him unfit to manage his affairs, or dispose of his 
property.” 

Turner vs. Hand, 3 Wal. Jr., 120. See, also: 5 Ind. 137, 39 Miss. 19, 
47 N. H. 120, 15 N. J. Chy. 52, 8 Watts 71, 24 Geo. 640, 43 Barb. 625, 24 
Ala. 241, 1 Litt. 371, 2 R. S. 255, in which this subject is discussed from 
various points of view. 

The Supreme Court of Connecticut, in a leading case, lays down 
the doctrine broadly, as follows: “If the testatrix had mind enough to 
know and appreciate her relations as the natural objects of her bounty, 
and the character and effect of the dispositions of her will, then she had 
@ sound and disposing mind and memory, although her mind may not 
be unimpaired.” 

Durham’s Appeal, 27 Conn., 192. 

A learned author says: “There are many cases where mental 
health is impaired, where old age has caused a certain dilapidation of 
the mental structure, where there are curious mental eccentricities of 
thought and action, and, in all these cases, if the individual retains suffi- 
cient of the reproductive faculty to collect in his mind, without the sug- 
gestions of others, the particulars of the business in hand, and the pos- 
sible objects of his bounty, if he has the power of retaining these in his 
mind a sufficient length of time to perceive their relations to one an- 
other, and if he is able to form a sound and rational judgment with re- 
spect to them, then he is, according to law, in a position to exercise this 
privilege of disposing of his own property ;” and in support of this he 
cites a multitude of authorities. 

Browne’s Med. Jur. of Insanity, 3 23. 

Again : “It is essential to the exercise of the testamentary power 
that the individual should be in condition to understand the nature of 
the testamentary act, and appreciate its effects, that he should know 
what property he has to dispose of, the claims that are upon him, and 
their relative importance, and should desire that his property should be 
disposed of in a certain manner.” 

Td., 4152. 

Another writer thus summarises the doctrine of the English Eccle- 
siastical Courts: “The object is not so much to settle the question of 
soundness, or unsoundness in general, as it is in reference to the particu- 
lar act. The principle is, that a person may be capable of testamentary 
acts, while technically and really unsound, and incapable of doing other 
acts requiring much reflection and deliberation, * * accordingly the tes- 
tamentary capacity is to be determined, in great measure, by the nature 
of the act itself. If it be agreeable to instructions, or declarations pre- 
viously expressed, when unquestionably sound in mind, if it be con- 
sonant to the general tenor of his affections ; if it be consistent and co- 
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‘herent, one part with another; and if it have been obtained by the 
exercise of no improper influence, it will be established, even though 
the medical evidence may throw strong doubts on the capacity of the 
testator.” 

Ray, Med. Jur. of Insanity, 2 355, citing, 1 Hagg. 146, 577, 502; 3 
Hagg. 790; 2 Hagg. 142-84 ; 1 Lee, 130; 2 Lee, 229. 

The doctrines thus expounded by judges and jurists command our 
unqualified approbation. The fact that a man is subject to disease of 
the brain is, per se, no better reason for depriving him of testamentary 
power than would be his having a disease of the liver. On the contrary, 
as we have seen, the liability to infirmity which is the inheritance of 
man, and the consequent need of care and attention, are amongst the 
most powerful reasons for testamentary freedom. The real question is, 
whether the brain or other physical organ, whatever it may be, which is 
the medium through which the action of the mind is manifested, is so 
diseased or impaired as to make it an untrustworthy vehicle for the 
conveyance of the true wish or will of the testator, unbiased by any 
delusion which may be the result of such disease. The law fixes the 
time for the application of this test, at the moment when the will is made, 
and expressly recognizes the capacity of persons, subject at times even 
to complete dementia, to make a will in lucid intervals. When the will 


is established to have been made by the testator himself, unaided by 
others, and when its provisions and expressions are sage and judicious, 
containing nothing “sounding to folly,” these facts establish a presump- 
tion, even in the case of persons habitually insane, that it was made 
during the existence of a lucid interval, and impose upon those who 
attack the will the burden of proving insanity at the moment when it 
was ma‘e. 


Coin-Delisle, Don. et Test, pp. 81, 82. 

3 Toullier, p. 45. 

3 D’Aguesseau, pp. 367-8. 

Swinburne, Test. and Wills, Part IT, 2 3. 

1 Phillimore, 90. 

Scruby vs. Finch, 1 Adams, 74. 

McAdam vs. Walker, 1 Dow. 178. 

It is here fully established that Bowditch wrote his own will, without 
assistance from others, except in wisely asking beforehand the advice of 
his lawyer as to the necessary form. The only persons who testify as 
to his appearance and demeanor at and about the time of its execution, 
declare that they were thoroughly rational, composed and intelligent. 
The will is well expressed, and exhibits his consciousness of his right to 
dispose of his property in the mode adopted, by declaring that he had 
never been married, and had no children. The disposition in favor of 
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his sister is conformable to the state of his affections, as exhibited in a 
long series of his letters, extending over several years prior to his death, 
which fully establish that he loved her above all his other relatives, and 
more than any one else in the world ; and it, moreover, carries out an in- 
tention formed, expressed and persisted in, without variation, for many 
months prior to its execution. After a careful review of the evidence, 
we find nothing to shake our conviction of the validity of this will. 

The evidence does establish that, prior to the will, Bowditch had 
been subject to occasional attacks of acute mania, which had twice 
necessitated his confinement in insane retreats for ashort period. These 
attacks were not unconnected with excessive use of liquor, but they 
were doubtless complicated with, and aggravated by, cerebral disease. 
He was also exceedingly eccentric in his actions, and was certainly sub- 
ject to a distinct monomania in his habit of gathering up trash, and even 
garbage from the streets, regarding it as having value, and storing it in 
his room. These symptoms indicated the existence of cerebral disease, 
which continued to increase, and doubtless culminated, some months 
after the making of his will, in continuous dementia. His letters, how- 
ever, and the testimony taken as a whole, satisfy us that up to, and for 
sometime after, the execution of the will, Bowditch was, at nearly all 
times, possessed of every faculty necessary to the making of a will ; 
that he knew the nature and value of his property, and could at any 
time have made a correct inventory of it, as,on one occasion, he ac- 
tually did ; that he thoroughly understood his right to dispose of it ; 
that he was, at all times, aware of the existence of his several relatives, 
of their claims upon his bounty, and was capable of an intelligent ap- 
preciation of their conduct towards him ; and that his final testamentary 
disposition was but the carrying out of a deliberate, rational, and baieadl 
sistent purpose, formed many months before the will. 

Regarding insanity as a physical disease, we should naturally yield 
great respect to the opinions of medical experts upon the subject ; but - 
the evidence of the distinguished physicians who have testified in re- 
gard to Bowditch’s insanity, is robbed of all value, on account of its 
generality, and the failureto direct their attention to the particular kind 
and degree of mental impairment which destroy the will-making power. 

We venture to say that not one of them could read Bowditch’s will, 
and his numerous letters written prior to, contemporaneously with, and 
subsequent to its date, without admitting that his disease had not de- 
prived him of the degree of intellectual capacity which we have indicated 
as sufficient to sustain a will. The human mind is the mystery of mys- 
teries, and the shadowy confines, which separate the sanity of insane 
men from the insanity of sane men, are peopled with infinite perplexities. 
Swedenborg, Pascal, Luther, Ben Jonson, Goethe, Brougham, Napoleon 
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Bonaparte, and many other eminent men, were the subjects of delusions 
or eccentricities, difficult to reconcile with perfect intellectual health. 
On the other hand, the books are full of cases of persons undoubtedly 
insane in some respects, who, at some times, and in regard to many sub- 
jects, manifest the most wholesome sanity. 

The presumptions of the law are in favor of capacity. These must 
be rebutted by conclusive proofs. Doubts must be resolved in favor of 
the will. In the case at bar, the evidence satisfies us that the testator 
was of sound mind, within the meaning of the law, and with reference 
to the testamentary act, and that his will should be sustained. 
Rehearing refused. 
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Nicwouas J. Hory, Liguipator &c., vs. SAMUEL HENDERSON AND OTHERS, 
LIQUIDATING COMMISSIONERS &c. 





No fundamental change in the charter of a corporation, which vitally and radically affects 
fixed and established rights, can be forced by the acts of the majority upon an unwilling 
stockholder. 


aaa from the Fifth District Court, parish of Orleans. Cullom, J. 
a 


C. E. Schmidt for Plaintiff and Appellee. 
G. Fernandez and E. B. Kruttschnitt for Defendants and Appel- 
lants. 
The opinion of the Court was delivered by 
Levy, J. The plaintiff, liquidator of the late firm of C. E. Girardey 
: & Co., brought suit against the defendants, liquidating commissioners 
of the New Orleans Insurance Association, in which he prayed for judg- 
ment against the said commissioners, individually in solido, and also in 
their capacity aforesaid, for the sum of fifteen hundred dollars with in- 
terest from judicial demand, which sum he claimed as the amount due 
the late firm of C. E. Girardey & Co. for its share of the profits realized 
by the late New Orleans Insurance Association from the time it went 
into operation up tothe date of its dissolution, this in the event of said 
commissioners refusing or neglecting to comply with plaintiff's demand 
in his petition, that they should file a full and final account, as liquida- 
tors, showing how they have settled the affairs of the Association and 
the net amount of profit to be distributed among the stockholders, and 
that they should be ordered to pay over to plaintiff the amount found 
due to his late firm upon the rendition of the account, plaintiff alleging 
that said firm was a stockholder in said Association to the extent of 
; twenty shares, at one hundred dollars per share. As the grounds on 
; 69 
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which his action is based, plaintiff in his petition alleges, further, that 
the charter fixed the capital stock of the Association at $500,000 (with 
the right to increase it to $1,000,000), this stock being divided into 
shares of $100 each, to be paid as follows, viz: By the subscribers fur- 
nishing their notes for the amount of their shares, payable on the 31st 
of December, 1871, said notes, however, to be reduced by a credit 
thereon of the net profits made by the Association in the first and sec- 
ond years, and in case said net profits should not have extinguished the 
notes at maturity, the stockholders were then to pay the balance due 
thereon. That the Association was organized on the 7th of August, 
1869, and shortly thereafter commenced business, and in the beginning 
of January, 1871, presented its first annual statement of business done 
up to the 3lst of December, 1870, whereby its net profits were shown to 
be $293,824 86, and its assets, independent of the stock notes of the 
stockholders or subscribers, were stated to be $433,779 86; that at the 
same time the Board of Directors adopted and published a resolution 
declaring their intention to pay to the shareholders a dividend of fifty 
per cent cash, payable from the 15th of February, 1871, by a credit on 
the stock notes pro rata of the amount of premiums paid by each stock- 
holder. That an amendment to the charter to the above effect was 
proposed, and thfs even being insufficient and inadequate to authorize 
this mode of distribution, a vote of the shareholders was had, whereby 
the Association was dissolved, liquidating commissioners were appointed 
and a new association organized. That Samuel Henderson, Jules Aldigé 
and D. Bouligny were appointed commissioners to liquidate and settle 
the affairs of the late association. Plaintiff further represents, that, in 
the year 1872, the stock note given by the said late firm was returned 
to them; that subsequently, viz.: in September, 1873, a demand was 
made by the firm on the commissioners for an account of their liquida- 
tion, and sometime thereafter the firm was informed by the commission- 
ers that they considered the firm as having waived and abandoned its 
rights as a shareholder and all claims to any part of the profits or 
assets of the corporation. Plaintiff avers that no such abandonment and 
waiver has been made, but, on the contrary, that said firm is entitled 
to all the benefits resulting from its subscription. Defendants filed an 
exception, to the effect that the plaintiff, as liquidator of the firm of C. 
E. Girardey & Co., had not the right nor authority to institute the action 
or the capacity to stand in judgment therein. On the trial of this ex- 
ception, evidence was introduced to show the authority and capacity of 
the plaintiff as liquidator, and the exception was overruled. There was 
no error in this ruling. 
* For answer to plaintiff's petition, defendants, after denying, gener- 
"ally, the allegations thereof, averred that on or about the 22d of March, 
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1872, the firm of C. E. Girardey & Co. canceled their original subscrip- 
tion to the capital stock of the late New Orleans Insurance Association, 
accepted in return the original stock note subscribed by them and re- 
cieved settlement in full of all claims, interest and benefits which had 
accrued to them by reason of their said subscription; that by the said 
cancellation of their original subscription and the reception of their said 
stock note, as well as by the provisions of the charter, the said firm 
abandoned, forfeited ard lost any and all rights in and to the capital 
stock of said New Orleans Association, together with any and all inter- 
ests and benefits therein, and ceased to be stockholders. 

The sole question, then, raised by the pleadings, and submitted for 
decision, is that of abandonment and forfeiture of the rights and inter- 
est of the said firm in the assets and profits of the Association. 

The evidence in the record discloses that on the 23d of March, 1872, 
a date subsequent to the dissolution of the old Association, a receipt 
was given by J. H. O’Connor, who was then.the book-keeper and cashier 
of the firm, as follows : 

*Ree’d, New Orleans, March 23d, 1872, one stock note for 20 shares, 
canceled by mutual consent, and also $25.75 for rebate of 15 per cent. 
on $165. 

(Signed) C, E. GrrarpEy & Co., 

Per J. H. O’Connor.” 

It is contended that this receipt operated as a cancellation of the 
firm’s subscription to the capital stock, and thereby ceasing to be a stock- 
holder, it was not entitled to share in the profits of the Association, but 
abandoned and forfeited such right, and in the instance recited in the 
receipt, accepted the rebate of fifteen per cent on certain premiums 
paid, which rebate was paid in lieu of any right or interest, or claim in 
the accrued profits to which, as a stockholder, it would have been en- 
titled. It appears that the old Association, by the vote required under 
its charter, had,on the 12th of April, 1871, been dissolved, and a new 
corporation was established, into which the stockholders of the old had 
a right to enter, and into which many of them did enter. The right of 
dissolution under the terms and stipulations of the charter was clear 
and indisputable; but we cannot recognize the right to transfer its 
shareholders without their assent to the new corporation. The capital 
stock of the old Association was represented by the notes of the stock- 
holders in the amount of their several subscriptions, which notes were 
made payable on the 31st of December, 1871, and it was provided in the 
charter that “ the notes furnished as above provided for, shall be reduced 
by a credit thereon of the net profits made by the Association in the 
first and second year ;” also, “at the maturity of said notes, if the net 
profits of the Association for the first and second years have not ex- 
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tinguished the said notes, the stockholders shall pay the balance due 
thereon.” In Article V of the charter, we find the following: “ Any 
losses, or balance due, or losses sustained by the Association at the be- 
ginning of its operations, and when the Association shall not have 
sufficient funds to cover the same, shall be paid pro rata by the stock- 
holders.” At a meeting of the stockholders, held in November, 1870, 
an amendment to Sec. 2. of Art. IV of the Charter was adopted by a 
vote of upwards of two-thirds of the stock represented in the meeting, 
as follows: “The notes furnished, as above provided for, shall be re- 
duced by a credit thereon of the net profits made by the association in 
the first and second year pro rata to the amount of earned premiums 
that shall have been paid during that time by each stockholder.” On Jan- 
uary 2nd, 1871, in accordance with this amendment, the Board of Direc- 
tors resolved to “ declare a dividend of fifty per cent. cash, payable on 
or after the 15th of February next, by credits on stock notes pro rata to 
the amount of earned premiums paid by each stockholder.” Onthe7th 
of February, 1871, before the day fixed for payment of the aforesaid 
dividend, a document was signed by 642 stockolders, representing 9001 
shares of stock, wherein it isset forth: “That a number of stockhold- 
ers, who have not effected insurances and paid premiums, in utter dis- 
regard of the spirit which presided at the creation of the corporation, 
but which, accidentally, is not fully expressed in the charter, insist upon 
an undue participation in the profits realized by the corporation on an 
equal footing with those stockholders who have effected insurances and 
paid premiums, and that such unjust pretensions are ominous of dread- 
ful complications and of incalculable injuries to the parties concerned, 
do now appoint Mr. Chas. Cavaroc, giving him authority to vote, at any 
called meeting, or otherwise, for them and in their name, for the imme- 
diate dissolution of the Association and the liquidation of its affairs, and 
to authorize the present Board of Directors to take the steps necessary 
to that end, under the provisions of Article XI of the charter, and on 
such basis as they may deem advisable in the common interest to adopt, 
the said Board to continue in existence until the final winding up of 
said liquidation.” 

On the 12th of April, 1871, a general meeting was held, at which, by 
a vote representing 9001 shares of the capital stock, out of 10,000 (the 
whole number of shares), the dissolution and immediate liquidation of 
the affairs of the Association were ordered. On the 14th of April, 1871, 
Messrs. Samuel Henderson, Jules Aldigé and D. Bouligny were duly ap- 
pointed Liquidating Commissioners. 

The first point for our consideration is: Had the majority of two- 
thirds of the stockholders the right to alter the original charter of the 
association, as affected by the amendment above recited, whereby the 
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rights of the stockholders could, without their consent, be impaired or 
altered to their prejudice ; or does such amendment and alteration fun- 
damentally change a contract, under which stockholders had acquired 
fixed rights, of which they could not be deprived without their consent, 
given at the time or by subsequent ratification ? 

We think the amendment was a fundamental change of the original 
charter, and could have no effect as to the rights of the stockholders 
who did not give their assent to such change. The firm of Girardey & 
Co. did not assent thereto. The terms and conditions under which it 
subscribed to the stock and became members of the corporation, and by 
which it became liable for the amount of its subscription, and entitled 
to a participation in the profits, are clearly set forth in article 4 of the 
charter, and constituted a contract. The proposed change virtually and 
radically affects fixed and established rights, and could not be forced 
upon an unwilling stockholder. This principle is declared in 3 Caldwell 
(Tenn.) R. 488, where the court held: “A charter of a corporation is, 
after acceptance by the persons incorporated, an inviolable contract 
between the corporation, as it is also between the corporation and stock- 
holders. Neither can disregard its obligations, or alter its essential 
franchises, without the unanimous consent of the stockholders ;” and “if 
the alterations proposed in the charter of a private corporation by legis- 
lative enactment are merely auxiliary and not fundamental, they may 
be accepted by a majority of the corporators; and when so assented to, 
they are binding on the whole; but it is otherwise when the altera- 
tions are fundamental, radical, and vital, the acceptance must then be 
unanimous.” 

In 2 Metcalf (Ky.) R. 314: “An amendment which materially and 
fundamentally changes the responsibilities and duties of the company, or 
which superadds an entirely new enterprise to that which was originally 
contemplated, may be resisted by the stockholders, unless such amend- 
ments are provided for in the charter itself, or in the general laws of the 
State in force at the time the act of incorporation was passed.” See, 
also, 11 Ga. 438; 11 Mich. 155; 8 Mass. 268 ; 9 Ill. 177. 

In this case the plaintiff’s firm entered into a contract, whereby he 
furnished his note, rendered himself liable therefor, and this with the 
express agreement on the part of all the corporators, that the net profits 
profits of the corporation, made during the first and second years, of its 
operations, should be in a certain and clearly defined manner appor- 
tioned between them, by application thereof to the notes furnished by 
the stockholder corporators. The proposed change, whereby these 
profits were to be divided pro rata among the stockholders, as to the 
amounts of earned premiums paid by them respectively, was a material, 
essential, and fundamental alteration and change, violative of the con- 
tract between all the members of the corporation. 
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The subsequent dissolution of the corporation was regularly effected 
in accordance with the mode prescribed in the charter itself. The net — 
profits of the association, accruing from its organization up to the date 
of its dissolution, became then distributable among the stockholders. 
Those who did not assent to the transfer of the assets to the new asso- 
ciation became entitled to receive their proportion of such profits, and 
the dissolution taking place before the maturity of their notes, and no 
further liability existing thereon, as shown by the statement of its affairs, 
they were entitled to the cancellation and return of their notes. 

But it is contended by the defendants that the firm of Girardey & 
Co. canceled its original subscription to the capital stock of the late 
New Orleans Association ; accepted in return their stock note, and re- 
eeived settlement in full of all claims, interest and benefits, which had 
accrued to them, and thereby abandoned, forfeited and lost all rights, in- 
terest and benefit to which they may have been entitled. 

It appears from the evidence, that J. H. O’Connor, the book-keeper 
and cashier of Girardey & Co., on the 23rd of March, 1872, called at the 
office of the Insurance Associa:ion, on business other than that con- 
nected with the stock note, or referring to the matters involved in this 
litigation. The subject of the cancellation of the stock note was brought 
forward by the Secretary of the Association, who asked O’Connor what 
the firm of Girardey & Co. would do about their subscription, and if 
they were going to cancelit? O’Connor replied that he thought it better 
to cancel it. Whereupon the following receipt was given : 

“Received, New Orleans, March 23d, 1872, one stock note for twenty 
shares, canceled by mutual consent, and also $25.75 for rebate of fifteen 
per cent on $165. 

(Signed): C. E. Grrarpey & Co., 

Per J. H. O’Connor.” 

On this receipt defendants rely in support of their defense of aban- 
donment and forfeiture by the firm of Girardey & Co. 

There is no proof of any special authority in O’Connor to enter into 
any such agreement as is claimed, and we do not think he was com- 
petent to bind the firm without such power or authority. The mere 
receipt of the note and its cancellation were rights to which that firm 
was entitled, and the receipt of the $25.75, for rebate of fifteen per cent 
on premiums paid by it, cannot be regarded by us under the facts and 
circumstances of the case, as being accepted by O’Connor in satisfac- 
tion or full settlement of Girardey & Co’s claims as stockholders of the 
old Association. . Their rights were fixed and known to the Association, 
if not fully known as to the amount by Girardey & Co., and we cannot, 
under the evidence of O’Connor, construe the receipt of this compara- 
tively insignificant amount as being intended by O’Connor, even if he had 
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authority to act in the premises, as a settlement of the whole claim. 
O’Connor, in his testimony, says : “‘I receipted for the note simply, but 
really I don’t think I was very much inclined to give any opinion as to 
its merits. I was not acquainted with them, and therefore I am not 
very apt to have given any opinion. I got this money and the note, 
and I took it to the office of C. E. Girardey & Co., and mentioned the 
circumstauce to Mr. Girardey, and I remember his expressing dissatis- 
faction at the arrangement; he said he would not comply with it, and 
sent me to inform Mr. Lanaux of that fact. I went to Mr. Lanaux, and 
he referred me to Mr. Cavaroc, the President of both the original and 
new companies, to whom witness related the dissatisfaction with the 
arrangement ; Mr. Cavaroc said he would inquire into it. I certainly 
didn’t suppose that by a mere receipt for the note, it canceled any of 
the rights of C. E. Girardey & Co. Iam satisfied Mr. Girardey didn’t 
think so.” Mr. Hoey testifies (and he was a member of the firm), 
that, “no member of his firm ever, to his knowledge, consented to the 
annulment of the subscription,” and that when the receipt was shown 
to him at the company’s office, he objected to the authority of Mr. 
O’Connor to sign it. Thus we think there is no proof of the ratification, 
either express, implied, or by silence and inaction, of the act of O’Con- 
nor, but on the contrary, it seems to us there was a prompt disavowal 
and effective denial of any authority in O’Connor to bind the firm in 
the matter of the alleged cancellation of the subscription and abandon- 
ment of the rights of the firm. Under the views which we have ex- 
pressed, we think the plaintiff is entitled to recover. The judgment 
appealed from is therefore affirmed with costs. 

The Chief Justice recuses himself in this case, having been con- 
sulted at the time as counsel in the subject-matter involved. 








No. 6802. 
Crry or NEw ORLEANS vs. AUGUSTE MANNESSIER. 


An ice-cream confectioner is not a manufacturer in the sense of the law which exempts the 
latter from taxation. 


en from the First Justice’s Court, parish of Orleans. Childress, 
J. 


Sam’! P. Blanc, Assistant City Attorney, for Plaintiff and Appellee. 

F. Michinard for Defendant and Appellant. 

The opinion of the Court was delivered by 

Pocué, J. ‘Defendant appeals from the judgment of the lower court 
condemning him to pay a license tax of five dollars, for the year 1877, 
on his business as a peddler of ice-cream on the streets of the city. 
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Defendant resists the payment of the license on the ground that the 
sale of articles of one’s own manufacture does not subject the seller to 
the payment of a license-tax to the city, and that the ordinance is ille- 
gal in that respect. As the case originated in the year 1877, it must be 
decided under the constitution and laws then in force, and we must, 
therefore, ignore all arguments of counsel predicated under the require- 
ments of the constitution of 1879. ; 

Defendant contends that he is a manufacturer, and that as such, 
and selling goods or articles manufactured by himself, he is exempt from 
the payment of a license-tax under the operation of articles 2447 and 
3344 of the Revised Statutes of 1870, prohibiting any municipal corpora- 
tion in this State from levying any tax on persons engaged: in selling 
articles of their own manufacture, manufactured in this State. 

We cannot assent to the proposition that a person making and sell- 
ing ice-cream is a manufacturer in the sense of the law, or in any other 
sense of the word. The attempt to magnify a confectionery, which is 
defendant’s business, into a manufacture, must fail. We are told that 
any one seeing the steam engine, complicated apparatus, and large 
force needed to produce defendant’s goods, would at once conclude that 
he is a manufacturer. e 

With as much force it might be said that any one visiting the mam- 
moth kitchen of the Grand Union Hotel at Saratoga, together with their 
myriads of employees, and their colossal apparatus, would at once mag- 
nify the cooks and pastrymen into manufacturers. 

Defendant’s position is absolutely untenable, and the judgment of 
the lower court is, therefore, affirmed with costs. 








No. 6397. 
JaMEs STaFForD vs. W. P. Harper, SHERIFF, ET AL. 
JaMES M. WeyMoutu vs. W. P. Harper, SHERIFF, ET AL. 


An Appeal shall not be dismissed because documents offered but not introduced in evidence by 
the Appellee, have not been transcribed in the Record. 

The late Second District Court for the Parish of Orleans had jurisdiction of probate causes 
in which the amount in dispute exceeded five hundred dollars. The limitation to that 
amount applied, under the then existing laws, only to the parish courts in the country 


parishes. 
The principal and surety should be sued, when legally practicable, in the same action. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 


James B. Guthrie and T. A. Bartlette for Plaintiffs and Appellees, 
W. 8S. Benedict for Defendant and Appellant. 
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On Motion To Dismiss APPEAL. 


The opinion of the Court was delivered by 

Topp, J. This motion is made by the plaintiff and appellee on 
grounds substantially as follows : 

That he (plaintiff) had offered in evidence on the trial of the cause 
in the court below certain records pertaining to proceedings in another 
case, which records were not copied into the transcript. 

The record discloses that this evidence was offered by the plaintiff, 
but was not produced and filed by him during or after the trial. It was 
his duty to have done so. The appellant endeavored by a writ of cer- 
tiorari to supply this missing evidence, but plaintiff complains that it 
has not been done in the return made to this writ, and upon this claims 
the right to have the appeal dismissed. We do not see that the appel- 
lant is in fault. On the contrary, the omission complained of is directly 
attributable to the appellee himself, and as was well said by this Court 
in a case presenting a similar state of fact, “it would be unjust to permit 
him, appellee, to derive any advantage from a state of things he was 
instrumental in producing. 4 A. 276. See, also, 13 L. 82; 4 R. 325; 10 
R. 387 ; 1 A. 40, 276. 

The absence of this evidence compels us to remand the case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be set aside, and that this case be remanded to the lower 
court for a new trial, and to be proceeded with according to law, appellee 
to pay costs of appeal. 


On REHEARING. 

The opinion of the Court was delivered by 

BerMmuvDeEz, C.J. The plaintiffand appellee has moved the dismissal 
of the appeal herein, on the ground of the incompleteness of the tran- 
script. 

He complains that certain documents and proceedings, which he 
mentions, and which, he says, were offered in evidence by him, are not 
included in the transcript. 

We declined to.dismiss the appeal, and, with a view to afford him an 
opportunity to introduce and file in evidence the documents and pro- 
ceedings which appear to have been offered, we reversed the judgment 
of the lower court and remanded the case. 

With the decree so made, the plaintiff found fault, claiming that 
the only order that could have been made, would have been, either to 
sustain the motion and dismiss the appeal, or to overrule the motion and 
permit a trial on the merits on the transcript as it stands. 

A rehearing was properly granted him. Since then, on defendant’s 
application, an order, in the nature of a certiorari, was issued to the 
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clerk of the lower court to complete the transcript. The return of that 
officer, who is the same who certified the transcript as containing “ all 
the proceédings had, all the testimony and evidence adduced, and all 
the documents filed ” in the case, shows that he and his deputies have 
taken pains to ascertain in what respect the transcript is deficient, and 
that unable to do so, he confirms his previous attestation, with the 
statement that no document whatever was filed other than those em- 
braced in the transcript. 

The clerk had a right to justify himself in this manner. 

From the note of evidence, it appears that the plaintiff has offered 
in evidence a “ record (in the lower court), and all proceedings (in the 
case stated), the writs of fieri facias issued therein, the provisional 
seizure, the return of the sheriff thereon, and all orders of the court 
rendered in that suit, and, in connection with that, also all papers and 
documents in the sheriff’s office, books, etc., or connected therewith ;” 
but it does not appear from the entry that the plaintiff was allowed to 
introduce the same in evidence. One thing it is to offer, and another to 
introduce, evidence. Either litigant can offer, but itis not until after 
the offer has been made and not resisted, or permitted, that the evi- 
dence is introduced, and that the documents are filed. Even if the 
terms were convertible, it does not appear that the plaintiff has pro- 
duced and caused to be filed the evidence offered. 


Litigauts, by such loose practice and entries on the note of evidence, 
have no right to expect that the court of the first instance will undertake 
to ascertain what was or not offered or introduced in evidence, either by 
searching for records in the clerk’s office or inspecting “ papers, docu- 
ments or books in the sheriff's office.” Neither can they expect from 
the clerks, who are ministerial officers only, who have no judgment to 
exercise, that they will assume the responsibility of determining what 
was or not offered or introduced in evidence. 


It is not enough for parties to offer, they should introduce, in evi- 
dence. The offer precedes the introduction, with which the filing must 
be simultaneous. Litigants who introduce written evidence offered, 
should produce it and then see that it is properly noted and filed. 6A. 
162; 7 A. 65; 30 A. 833. The court has no authority in determining 
cases to consider, as in evidence, documents not introduced and not 
described and filed. Clerks haveno right to include in a transcript such 
evidence which was not produced and filed. The entries in this case 
are quite irregular. 


If the transcript be incomplete, it is so by the fault of the appellees 
and not by that of the appellant. We are at a loss to see how the 
appellee himself, under the note of evidence in the record, could force 
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the clerk of the lower court to include in the transcript the documents 
to which he refers as not embraced in it. 

The previous decree herein is rescinded. 

It is now ordered that the motion to dismiss the appeal be overruled 
with costs. 


ON THE MERITs. 


This is a suit in damages against a sheriff and his deputies for 
alleged tortious acts. The action was brought in this city before a 
court of ordinary jurisdiction. 

The record does not show whether Harper, the sheriff, was living 
at the institution of the suit. No citation appears to have been served 
upon, or even issued to, him. 

One of the sureties, R. E. Rivers, was reached by the process of the 
court. 

The widow of Harper, in her capacity as executrix of the will of her 
husband, and Rivers appeared, denying any liability, and asked to be 
dismissed with costs. 

The case was tried, and a judgment was rendered in favor of the 
plaintiff for a portion of his claim. From such judgment the executrix 
and surety have appealed. 

The former claims here that the lower court had no jurisdiction 
over the case, as a suit on a money claim against a succession is a 
probate matter: the latter insists here that no recovery can be had 
against him, unless the property of the principal shall have been dis- 
cussed. 

I. 

If Harper was dead at the institution of this suit, the Fifth District 
Court had no jurisdiction over the matter. C. P. 164, 924, 986; Art. 83. 
Const. of 1868. If he died since the institution of the suit, the case should 
have been transferred to the court having jurisdiction of the settlement 
of the succession. 3 N.S. 522; 11 L. 360; 3 R. 92; 13 L. 378;5 R.2; 
6 R. 44; 6 A. 793; 4 A. 248. 

The plaintiff's reply is unwholesome, that the Fifth District Court 
had jurisdiction because the suit is for three thousand ($3000) dollars, 
and that the jurisdiction of probate courts on claims of money brought 
against succession representatives is limited to suits in which the 
amount involved does not exceed five hundred ($500) dollars. In sup- 
port of that theory he points to articles C. P. 986 and 924, 3 13, which do 
not justify it. 

By reference to the Code of Practice, such as it existed prior to the 
adoption of the Constitution of 1868, it will be seen that the first 
article refers to the institution of suits on unliquidated money claims 
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for whatever amount before the court of probates, and that the para- 
graph of the article last referred to, contains no restriction as to the 
amount. 

The words “or before the district court, according to the amount 
involved,” found in article 986 of the present Code of Practice, and the 
proviso found in the 13th paragraph of article 924 of the same present 
Code, are innovations inserted in the Code of Practice, as revised in 
1870, in furtherance of the constitution and the laws then in force. 

By article 87 of that constitution, parish courts for the country par- 
ishes were created. They were vested with probate powers. They were 
to have no jurisdiction in a suit in which the amount claimed was over 
five hundred ($500) dollars, even where a succession was a party. Acts 
of 1868, p. 60 ; C. P. 127, 128, 454; 21 A. 478, 610, 616 ; 22 A. 81, 101, 593 ; 
24 A. 127, 206, 288 ; 27 A. 411, 366. 

By article 83 of that constitution, district courts were created for the 
parish of Orleans. TheSecond District Court was clothed with exclusive 
probate powers ; the other district courts, among which the Fifth, were to 
have exclusive jurisdiction over all civil cases, except probate, so that 
the Second District Court had exclusive probate, and the other courts 
had exclusive civil, jurisdiction. The Second Court could not exercise 
civil, and the other courts could not exercise probate jurisdiction. 

Both the parish courts and and the Second District Court were, 
therefore, vested with probate jurisdiction. The limitation of their 
powers as to amounts claimed, applied exclusively to the parish courts, 
and in no manner to the Second District Court, touching which there 
was special constitutional and statutory provision, and which was to be 
ruled and governed by the law as it previously stood, unimpaired 
as it was by the Constitution of 1868. The restrictions found in 
the Code of Practice as to amounts apply to the parish courts only. C. 
P. 164; Ballen vs. Andrews, 10 L. 218; Smith vs. Adams, 14 A. 409; 
State vs. Judge, 20 A. 466: Champlin vs Bakewell, 21 A. 354; Lauve vs. 
Van Horn, 25 A. 446; Succession of Haggerty, 28 A. 87 ; Boutte’s case, 
30 A. 181 ; and authorities herein before just quoted. 

The Fifth District Court had, therefore, no jurisdiction over the 
case, in so far as the succession of Harper is concerned. The question 
of jurisdiction was not raised below. It is here presented. We could 


notice it proprio motu. - 


Whatever may be the rights of the surety, Rivers, under sec- 
tion 354, of the Revised Statutes, which he invokes as shielding him, 
and which provides that no sale of the property of sureties shall be 
made until the property of the principal shall be discussed, it cannot be 
insisted upon absolutely that, under the circumstances of this case, the 
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surety cannot be sued and that, on an executory judgment, his property 
cannot be levied upon to satisfy it. 

It is not always and under any circumstance that the property of 
the principal can be required to be first discussed by the creditor of 
both principal and surety. R. C. C. 3046, 3047; 27 A. 324; 29 A. 843; 
30 A, 486 ; Pothier, Obl. 410. 

The principal and surety, in a case like this, can, and should be, 
when practicable, legally sued in one and the same action, as the claim 
springs from the same source and the parties are bound to the same 
extent, the surety having less means of defense, however, than the prin- 
cipal. R. C. C. 3211, 2098, 3060; Troplong, Cont. p. 435, No. 494; p. 417, 
No. 470. 

The lower court had jurisdiction over the suit as concerns the defend- 
ant, Rivers, who could not be sued before the probate court, and the 
defense made by him in this court is inadmissible under the pleadings 
and the circumstances of the case. 

| ITT. 

We have looked into the record attentively to ascertain whether jus- 
tice can be done to the parties, and find it in such condition that we 
cannot now udertake that responsibility. The interests of all concerned 
can be better protected and served by a néw trial of the issues between 
them. 

As the only certain “date we have of Harper’s death is that of the 
appearance of his widow as executrix, we will not dismiss the suit as to 
his succession. The Second and Fifth District Courts for the parish of 
Orleans having ceased to exist, and being replaced by the Civil District 
Court for the same parish, the case, both as to Harper’s succession and 
as to defendant Rivers, must be referred for another triai to the last 
named court. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be reversed, that this case be remanded to be further 
proceeded with by the Civil District Court for the parish of Orleans; 
plaintiff to pay costs in both courts from the filing of the answers in 
the case. 





No. 6606. 


Emprre ParisH Packet Company vs. UNION INSURANCE COMPANY. 


Breach by the insured of the warranties stipulated in a policy of marine insurance: the in- 
surer discharged by reason thereof. 


PPEAL trom the Fifth District Court, parish of Orleans. Rogers, J. 


E. Howard McCaleb, J. S. Whitaker and W. S. Benedict for Plain- 
tiffs and Appellants. 
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Kennedy & Chiapella for Defendant and Appellee. 

The opinion of the Court was delivered by 

Pocué, J. Plaintiffs sue the defendants for $5340 under a policy of 
insurance issued by defendants on a steamboat named the “ Empire,” 
owned by plaintiffs, which boat was sunk at her moorings, in the port of 
New Orleans, on November 17th, 1874, and proved a total loss. 

Defendants admit the execution of the policy, and the loss of the 
steamer, but resist payment on the following grounds of defense: 

First. The captain was incompetent by reason of habits of in- 
temperance. 

Second. That there was only one watchman, who was incompetent. 

Third. That the steamboat was overloaded, and sank in calm 
weather. 

Fourth. The boat did not have proper machinery. 

Fifth. That the boat was improperly managed in this port, her 
cargo not being properly stowed. 

The judge of the District Court rendered judgment in favor of de- 
fendants rejecting plaintiffs’ demand, and they have appealed. 

The policy was executed on the 3d of October, 1874, and contains 
the usual clauses and stipulations. Among other warranties assumed 
by the assured, we find the following : 

“That the steamer shall be navigated in strict compliance with the 
provisions of any and all acts of Congress regulating or pertaining to 
the navigation or management of vessels propelled, in whole or in part, 
by steam.” 

* And free from any loss or damage occasioned” * * * “by the 
negligence or misconduct of those in charge of the steamboat at or be- 
fore the time of any accident or disaster.” 

The judge of the lower court, after reviewing the evidence in a very 
able and impartial manner, concluded that plaintiffs had violated both 
stipulations contained in this warranty, and discharged the insurer. 
After a careful review of the evidence and of the briefs of counsel, we 
reach the same conclusion. 

The record, in our opinion, establishes the following facts : 

The steamer Empire, on a trip from the parish of Plaquemine, 
reacbed the city on the 17th of November, 1874, at twenty minutes past 
twelve o’clock in the night, with a full list of passengers, and a very 
heavy and unusual load or cargo of sugar, molasses and rice. 

While her registered tonage was 203 60-100 tons, she carried on 
that trip 228 tons, which, in our opinion, was an overload ; this fact was 
noticed by some of her passengers, several of whom had, in consequence 
of such an injudicious load, and alarmed at the sight of the water: 
which swept over the steamer’s guards, spoken of leaving the boat be- 
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fore she reached the city. But being assured by the captain and other 
officers that the steamer was safe, they continued their journey on the 
boat. Notwithstanding rain and wind, and the lateness of the hour, 
several passengers, impelled by the danger which they foresaw, refused 
to sleep on board, and, fortunately, left for their homes. One of them, 
who had on board his wife, four children and two servants, failing at 
first to find the necessary means of transportation, had allowed his 
family to retire, but considering that there was danger, he had con- 
clued to sit up and keep watch, when a passing cab-man, thrown in his 
way by the hand of Providence, was engaged at once, and with his 
family the passenger left the ill-fated steamer, notwithstanding the as- 
surances of safety given by the captain, and his solicitations to in- 
duce him to remain. While danger was thus apparent, even to a pas- 
senger without.experience in navigation, we see this captain allow his 
engineers to retire, tolerate his clerk.in hastily leaving the boat before 
her stages were launched, and allow all hands to either leave the boat 
or retire to bed, destined to watery graves, save and except a sleepy 
watchman, who takes his seat on the upper deck, when the danger was 
below, and who admits to have visited the hold but once from the time 
of the landing up to the moment of the disaster. 

Under the circumstances, it would be difficult to concelve of a case 
of more absolute negligence or mismanagement on the part of an offi- 
cer in charge of a steamboat. The attempt to show compliance with 
the law of Congress, requiring all steamers of one thousand tons and 
under to have constantly two watchmen on duty, by proving the per- 
formances of that duty by a cabin boy or waiter, is too flimsy to require 
serious consideration or refutation at our hands. The conduct of the 
captain and owners, in this particular, is a direct and unjustifiable vio- 
lation of the first stipulation in the warranty above quoted. 

The omission of the captain in not keeping up fires ready to work 
the pumps in case of emergency, in allowing the boat, whose freight 
was badly stowed, causing a listing of the boat to one side, without dis- 
charging part of the cargo, trimming the boat, and exposing her to take 
in water, as it did happen, and retiring to bed under a sense of false se- 
curity, are acts which satisfy us of his incompetency or misconduct, 
and therefore violate the second stipulation of the above warranty. 

It is a well-settled principle of jurisprudence that a breach of war- 
ranty in a policy of insurance, by the assured, as shown by the record, 
discharges the insurer. 6 N.S. 51, and authorities there quoted. 

In order to rebut the presumption of unseaworthiness of their 
steamer, raised by the fact of her rapid sinking and total loss without 
apparent cause, plaintiffs rely upon abstract theories to show possible 
causes of the disaster. But the evidence does not support or bear out 
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their theories. Even if sustained, their theory would, at most, show that 
a well-built, staunch steamer, of only two years’ service, recently caulked 
and otherwise repaired, well provided with all necessary machinery and 
other appliances, not overloaded, well trimmed, commanded by compe- 
tent and experienced officers, reaches the port, is thoroughly examined 
by her officers, who find nothing suspicious about her, see that she is 
_ well fastened to shore, and have her watched by competent watchmen, 
and that by the single action of the waves or swells caused by the wind 
and by passing steamers, her riggers are torn or separated from her 
hull, she suddenly fills with water and sinks out of sight in a few min- 
utes. This theory is flatly contradicted by the evidence. 

On the other hand, defendants contend that the boat was overloaded, 
her cargo badly trimmed, that, contrary to law, reason and custom, the 
boat is landed and left in such condition, without any effort to relieve 
her, her engineers leave or retire to rest, her fires are allowed to go 
down, an only watchman is placed on duty to protect the lives and the 
property on board, and he sits up on the upper deck, visits the hold but 
once, and the hatches are left open ; and thus the disaster becomes in- 
evitable. This theory is more rational, it is supported by the evidence, 
and entitles the insurer to his discharge. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 








No. 7891. 


State oF Louisiana vs. Louis Couoprr. 


In a trial for murder, the accused, after proving that the deceased had threatened his life 
should not be allowed to prove that they had a fight the day before the killing, 
for the purpose of showing to the jury the state of mind of the deceased towards him and 
the apprehensions he had that his life was exposed and the threats against it would be 
carried into execution. 


PPEAL from the Ninth Judicial District Court, Rapides parish. 

Blackman, J. 

E. G, Hunter, District Attorney, and J. C. Egan, Attorney-General, 
for the State. 

M. Ryan, for Defendant and Appellant. 

The opinion of the Court was delivered by . 

Topp, J. The defendant was indicted and tried for murder, and was 
convicted of manslaughter, and from the sentence of ten years’ imprison- 
ment at hard labor in the penitentiary he has appealed. 

We have been favored with no oral argument nor brief by the coun- 
sel of the accused, but, from an examination of the record, we find that 
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the only matter for our consideration is the ruling of the judge a quo 
touching the admissibility of certain evidence offered by the defendant 
on the trial below, as presented by a bill of exceptions taken to such 
ruling. The bill of exceptions is as follows: 

“ Be it remembered, that on the trial of this cause, the defendant, 
Louis Cooper, having established by the testimony of Moses Rogers and 
one Cronan, that the deceased threatened to kill the accused on sight ; 
that he would kill him before he slept ; that these threats were made on 
the day on which the deceased was killed, and communicated to the de- 
fendant. The prisoner then offered to prove, by the said witnesses, that 
the deceased and the defendant had a fight on the day before the killing 
in which defendant was badly hurt, so as to show to the jury the motives 
which actuated the deceased and the state of mind of deceased towards 
_ the accused and the apprehensions the prisoner entertained of deceased 
putting his threats into execution. The court refused to admit the tes- 
timony for the following reasons : 

“T did not refuse the defendant the right to show that there was a 
previous difficulty, to wit: the day before the homicide, but refused to 
admit evidence as to the particulars of that difficulty, as it was nota 
part of or connected with the res geste. The State had proved the pre- 
vious difficulty to show malice on the part of the accused, but no particu- 
lars connected with it.” 

Had the testimony been offered by the defendant to rebut the pre- 
sumption of malice, sought to be established by the State, by proof of 
the previous difficulty, inasmuch as such proof had been made by the 
State for that avowed purpose, it would certainly have been com- 
petent for the defendant to have shown the particulars of that difficulty 
with a view of showing his justification and his freedom from malice, 
But a reference to the bill shows that this testimony was not offered 
for this purpose, but an entirely different one. And were it otherwise, 
we would not be warranted in remanding the case for another trial to 
enable the defendant, by such evidence, to rebut the presumption of 
malice, inasmuch as the jury, by their verdict of manslaughter, 
acquitted him of being instigated by malice, since the offense of which 
he was found guilty implies the absence of malice; and, therefore, in a 
trial for manslaughter—and it is on that charge alone that the accused 
could be tried—the evidence would be inadmissible for the purpose 
mentioned. The testimony was not admissible for the purposes for 
which it was offered, as stated in the bill. 

Evidence had already been admitted of the previous difficulty the 
day before. The defendant had also been permitted to prove the pre- 
vious threats on the part of the deceased. Now the testimony rejected 
was not offered to prove some act at the time of the homicide on the 

70 
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part of the deceased going to. show that he, the deceased, intended to 
carry his threats into execution. And it is only the proof of some such 
positive act, tending to show such intention, or reasonably calculated 
to create the belief of such intention in the mind of the accused, that 
would justify the defendant in taking the life of the deceased. The 
testimony in question had no such object or purpose in view, and was 
not offered to prove any such act, and, therefore, was inadmissible, be- 
ing wholly irrelevant. The right to resort to force, on the principle of 
self-defence, does not arise while the apprehended mischief exists in 
machination only. 

People vs. McCloud, 1 Hill 377. 

State vs. Bradley, 6 A. 554. 

Nor does the mere belief that a person has formed a design to 
take the life of another justify such other in taking his life. Without 
some positive act on his part to excuse or justify killing him, it would 
amount to murder. 

4 Iredell, 409. 

, 1 East, 271. 
We find no error in the proceedings. 
The judgment of the lower Court is, therefore, affirmed with costs. 








No. 7890. 
Stare oF Louisiana vs. SAMUEL Trrvas, alias SAMUEL FLED. 


The physical condition of the deceased, as a test of the admissibility of his dying declara- 
tions, may be revised by this Court, ina trial for murder. State vs. Spencer, 30 An. 
362, and State ws. Daniel, 31 An. 91, affirmed. 

It involves a question of law blended with a question of fact. State vs. Nelson, 32 An. 845, 
affirmed. 

The dying declarations are not the less admissible because made in answer to questions 
asked by the wife and physician of the deceased. 

The charge of the judge that, the State having proved the killing, malice should be pre- 
sumed, is erroneous and entitles the accused to a new trial. State vs. Swayze, 30 An. 
1323, affirmed. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Blackman, J. 
E. G. Hunter, District Attorney, and J.C. Egan, Attorney General, 
for the State. : 
First—Dying declarations are matters of fact over which this Court has 
no jurisdiction. 
Second—An exception to the ruling of the Court will not prevail where 
the accused has suffered no injury thereby. 
Third—Malice is presumed from willful killing. 
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H. L. Daigre for Defendant and Appellant. 

The opinion of the Court was delivered by 

Pocut, J. From a verdict finding him guilty of murder, and a 
judgment of the Court, sentencing him to death, the accused has taken 
this appeal, and relies for relief on five bills of exceptions, which are in 
substance as follows: — 

First—* The accused objected to the testimony of Dr. 8S. G. Comp- 
ton, and Mrs. Mary Hanna, as laying the basis for the introduction of 
the dying declarations of the deceased, on the ground that it was not 
the dying declarations of the deceased, but merely answers to interrog- 
atories propounded to deceased, by said Dr. Compton and said Mrs. 
Hanna, and the answers to which questions are irrelevant and opinions 
of the deceased, and would not be admitted in evidence if he were a 
witness on the stand.” 

Second—* The accused in open Court requested the Court to have 
taken down in writing, by the clerk of the Court, all the testimony of 
Mrs. Mary Hanna and Dr. S. G. Compton, being then and there admitted 
as the dying declarations of the deceased, for the purpose of making it 
a part of a bill of exception, all of which the Court refused, etc.” 

Third—* The accused objected to that part of the dying declaration 
as related by Mrs. Hanna, which stated that her husband said that 


‘Sam shot him, and that it was a willful murder.’ On the ground that 
it was merely the opinion of the deceased, and could not have been 
admitted in evidence in case he had been a witness on the stand.” 

Fourth—* Counsel for the accused asked the judge to charge the 
jury in writing : That intoxication may render a person incapable of 
forming or entertaining the intention of committing an assault with in- 
‘tent to commit murder.” 


Fifth—* That while the judge was charging the jury, he stated that 
it was only necessary for the State to prove: First, the killing, second, 
that the prisoner at the bar was the person who did it ; and that when 
this was done, the law presumed malice. 

We have not been favored with a brief, by counsel for the accused, 
who has left upon us the labor and responsibility of doing justice to 
his client, without assistance on his part, to precisely understand the 
meaning of the language used in some of the points raised by him, or 
to appreciate the force and effect of some of his objections, which are 
vaguely stated in his bills. 

Ist. The evidence objected to in the first bill, was properly ad- 
mitted to show the condition of the deceased at, or immediately pre- 
ceding, the time at which he made statements touching the wounds which 
he had received at the hands of the accused. The Attorney General, 
urges, in his brief, that the investigation into the physical condition of 
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the deceased, as a test of the admissibility in evidence of his state- 
ments as dying declarations, is a question of fact, and not subject to 
our revision as an appellate Court vested, in criminal cases, with juris- 
diction over questions of law only; and he quotes two decisions which 
bear him out in his assertion. 14 A. 651; 18 A. 340. But we cannot 
adopt this doctrine, which was recently overruled by our immediate 
predecessors. 30 A. 362; 31 A. 91. See Greenleaf, vol. 1, Art. 160. 

The statements of the deceased are to be received in evidence, 
when made by him under the belief of approaching death, under the 
theory that the party would not die with a falsehood upon his lips. 
The test of the admissibility of the evidence is in the belief of the 
deceased that death is fast approaching; that he is, in other words, 
under a sense of impending dissolution, and his statements concerning 
the res geste, under the circumstances, are to be accredited under the 
law, as would his sworn testimony in ordinary cases. The question, 
therefore, as to whether the circumstances under which his statements 
are made, should entitle them to be received as though they were 
clothed with the sanctity of an oath, as with ordinary witnesses, is one 
of law blended with facts. 

The fact is, the condition of the deceased as to his chances of 
‘recovery from the wounds received; and the question of law is, 
whether his condition, as shown by the evidence, is such as to create 
upon his mind the belief of approaching death, under the effect of 
which his statements are to be received as evidence. The solution of 
the problem is within the exclusive province of the Court, and not of 
the jury, and is therefore subject to our revision. Our power to revise 
questions of law blended with facts, although they do not bear directly 
upon theguilt or innocence of the accused, has been carefully reviewed 
by us in the case of the State vs. Nelson, 32 A, 845, and we consider 
the question as finally settled. In this case, the evidence elicited as the 
basis for the introduction of his dying declarations, shows that the 
deceased stated that he was going to die, that he was resigned to die, 
that this was his last, that he asked and obtained religious consolations, 
as a preparation for death, and gave instructions as to his worldly 
affairs, to be carried out after his death ; and between these incidents 
and his death, which ensued an hour and a half later, he made the 
declarations which were admitted in evidence. It would be difficult to 
conceive of a case more thoroughly covered by the rule. There is no 
force in the objection that the declarations were made in answer to 
questions propounded to the deceased by his wife and by his physician. 
Greenleaf, vol. 1, Art. 159. 

2d. The second bill retained by the accused refers to the refusal of 
the District Judge to cause to be reduced to writing the whole evidence 
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of the two witnesses who testified in connection with the dying declara- 
tions of the deceased. The judge had caused to be written that part of 
the testimony which was intended as a basis for the introduction of the 
statements of Hanna, the victim, and nothing more was necessary. The 
dying declarations, when once admitted, were within the exclusive prov- 
ince of the jury, who were the sole judges of their effect, as bearing 
upon the guilt or innocence of the accused. 

3d. The statement of this proposition is an answer to the objection 
embodied in the third bill of exceptions, to the refusal of the judge to 
strike out a part of the dying declaration as recited by the witnesses, 
on the ground that the objectionable part was an expression of opinion 
by the deceased. 

. The declaration of the deceased, like the confession of an accused, 

must be admitted in its entirety, and its effect must be left to the jury. 

4th. In his fourth bill, the accused complains of the judge’s refusal 
to charge the jury in writing: “That intoxication may render a person 
incapable of forming or entertaining the intention of committing an as- 
sault with intent to commit murder.” The judge answers that he had 
already instructed the jury on that point, charging, in substance, that 
the intoxication of the accused could mitigate the homicide to man- 
slaughter, if such intoxication, in the opinion of the jury, was of such a 
character as to incapacitate the accused from forming a deliberate in- 
tention to kill the deceased, unless the evidence would satisfy the jury 
that he had intoxicated himself for the purpose of provoking the de- 
ceased into a difficulty, and of then killing him. 

The objection to this charge should not come from the accused, 
whom it was calculated to favor beyond the limits prescribed by law. 

The recognized doctrine is, that the state of intoxication of the ac- 
cused may be invoked to negative malice or deliberate intent, in the ab- 
sence of evidence, aliunde, to prove premeditation. The intoxication 
must be of such a character as to create a state of mental confusion, 
excluding the possibility of a specific intent to take life, or positive pre- 
meditation. Wharton’s Criminal Law, vol. 1, page 52. 

In his instructions, the District Judge had given a charge entirely 
too liberal to the accused, who should certainly not complain. 

5th. The fifth bill is levelled at the judge’s charge on the presump- 
tion of malice, as flowing from the proof of the act of killing by the 
accused, which charge was, in substance, as follows: “The State must 
prove: 1st, the killing, 2d, that the prisoner at the bar did it ; when this 
was done, the law presumed malice.” 

We think that this charge was too broad, and should have been 
qualified, so as not to mislead the jury, by inducing them to believe that 
malice is presumed after proof of the killing ; and to shift upon the ac- 
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cused the burden of proving excuse or justification, even when such 
defense should appear from the very circumstances accompanying the 
act of homicide. Even if the charge was intended to comply with the 
rigorous rules of the common law on this point, yet it was too stringent 
towards the accused, who was entitled, under such rule, that the judge, 
in charging that malice is to be presumed from the proof of the homi- 
cide and throws upon the accused the burden of proving circumstances 
of alleviation, excuse or justification, should have added to his charge 
’ that such circumstances must be considered by the jury in favor of the 
accused, if they are connected with and arise from the evidence pro- 
duced against him, and affording proof of the killing. Russell on 
Crimes, vol. 1, page 483. 

In point of fact, malice does not necessarily qualify every homicide, 
and in many cases the necessity of the act may be dictated by self- 
defense, or for the protection of the property of the party killing, or in 
the lawful execution of a lawful mandate of a competent court; and the 
legal defense may be shown, by the mere recital of the deed of homi- 
cide, as being so intimately blended with the act as to be inseparable 
therefrom. 

Hence it is that experience in criminal practice has compelled the 
courts of this country to modify and to materially relax the rigor of the 
common-law rule on this point ; and, recognizing that frequently the ex- 
cuse for the deed is apparent on the evidence offered to prove the homi- 
cide, the courts have shaped the rule so as to conform with undeniable 
experience. These mild and able modifications were considered and 
adopted by our immediate predecessors in the case of the State vs. 
Swayze, 30 A. 1323 ; and we shall now be guided by the rule which requires 
the judge to charge that malice is presumed from the proof of the homi- 
cide, when such proof is unaccompanied by circumstances of extenuation. 

The jury must be instructed to weigh and consider all the circum- 
stances arising from, or connected with, the evidence proving the homi- 
cide, and that the presumption of the innocence of the accused must 
yield to the presumption of malice or deliberate intent, only when the 
evidence is unaccompanied by circumstances showing alleviation, justifi- 
cation or excuse. 

We, therefore, conclude that in this case the judge’s charge to the 
jury was calculated to give them an erroneous impression under which 
to base their deliberations, and that the accused is entitled to a new trial. 

Itis, therefore, ordered, adjudged and decreed that the verdict of 
the jury be set aside, and the judgment of the lower court annulled, 
avoided and reversed ; and it is further ordered that this case be re- 
manded to the District Court for further proceedings and trial, accord- 
ing to law and to the views herein expressed. 
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No. 6401. 


Gaty, McCune & Co. vs. L. L. BABeErs. 


Defendant, acting in good faith and under the belief that it was his property, sold certain 
machinery belonging to Plaintiffs. The action to recover its value is not one ex delicto, 
prescribed in one year, but arises from a quasi contract and is only prescribed in ten 
years. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 


Edward Phillips for Plaintiffs and Appellants. 

B. F. Jonas for Defendant and Appellee. 

The opinion of the Court was delivered by 

Bermupez, C. J. The plaintiffs allege that the defendant has taken 
possession of and carried away certain machinery belonging to them, 
and has disposed of, or made way with the same, and that said 
machinery was worth two thousand five hundred dollars, $2500, which 
they claim from him. To this demand a general denial was filed. 

The case proceeded to trial, pending which, the defendant pleaded 
the prescription of one, three, and five years. 

The lower court heard the testimony adduced and passed judgment 
in the following words : 

“Tn this case, the court considering the law and evidence to be in 
favor of defendant and, for the reasons orally assigned, the plea of 
prescription of one year being well taken, 

It is ordered, adjudged and decreed that plaintiffs’ demand be dis- 
missed with costs.” 

From that judgment, the plaintiffs have appealed. 

From the tenor of the judgment, we consider that the court held: 

1st. That under the evidence and the law, which were found to be 
in favor of the defendant, and 

2d. That insupra, the prescription of one year, pleaded, beinga bar 
to plaintiffs’ action, the demand of plaintiffs should be rejected, and the 
defendant relieved from all liability. 

We will first determine the question of prescription. 

We do not view the action as one for the recovery of damages result- 
ing from the commission of an offense or of a quasi offense, but as one 
based on a quasi contract, for the recovery of the value of property re- 
moved and disposed of by one who is represented as having no authority 
to do so. 

To such an action the prescription pleaded does not apply. The 
nature of the action is determined by the averments and prayer of the 
petition. 11 A. 277; 19 A. 491; 11 Toullier, No. 28, p. 39; Pothier, Obl. 
116 ; 1 Chitty’s Pleadings, pp. 126-147, “Trover;” 10 A. 719; Marcadé 
5, p. 267, 3; 289, 30; 293. The prescription of ten years alone applies. 
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The evidence shows that the defendant, acting in good faith, sold 
the machinery for five hundred dollars. The evidence does not satisfy 
us that it was worth more. 

The character of the action was perhaps enlarged by the admission, 
without objection, of the testimony adduced. 18 1. 328; 11 M. 26; 1 
La. 301; 3 M. 317; 6 N. S. 85; 12 M. 242; 2 La. 187; 5 R. 130; 11 M. 
548; 25 A. 281. 

The plaintiffs are entitled to recover the price at which the defend- 
_ ant has sold their machinery. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be reversed; and proceeding to render such judgment 
as should have been rendered by the said court, 

It is ordered, adjudged, and decreed that the plea of prescription 
be overruled, and that plaintiffs recover of the defendant five hundred 
dollars with legal interest from judicial demand, with costs in both 
courts. 





No. 8087. 


Strate oF LOvISIANA EX REL. WEBER ET AL. vs. E. K. SKINNER, JUDGE. 


The writ of Prohibition only issues against a court which acts without jurisdiction or au- 
thority. 
A Certiorari should not be granted when there exists a remedy by Appeal. 


Ex parte Application for Writs of Prohibition and Certiorari. 


C. W. Besancon for the Relators. 


The opinion of the Court was delivered by 

BermupDeEz, C.J. Considering that a writ of prohibition can issue 
only to courts which exceed the bounds of their jurisdiction, C. P. 845; 
that a writ of certiorari cannot be granted in a case in which there exists 
a remedy by appeal, C. P. 857. Considering that, in the case presented 
by the relators, the First City Court has jurisdiction over a case in 
which the city of New Orleans claims payment of a license of seventy- 
five dollars ($75), Const., art. 135; that said Court could legally issue an 
injunction as a conservatory remedy therein, C. P. 1096, and can punish 
for contempt the violator of such prohibitive order, C. P. 1154; that in 
granting a rule for contempt, it acts within the scope of its legitimate au- 
thority, and can pass upon the same without any intervention of this 
Court. C. P. 1152. 

Considering that non constat, that on the merits of the writ the said 
Court will not render a judgment in favor of the defendants therein ; 
that were it not so, the constitutionality or legality of the license asked 
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having been assailed, the question can, by appeal, be brought before 
this Court under the Constitution, Const., art. 81; that the defendants 
are not left without remedy against the issuing of an injunction against 
them in the carrying on of their business, even if the license claimed is 
not due, in this: that they can have it dissolved before trial on the 
merits, either on the face of the papers, or by depositing in court, under 
protest, the amount claimed, or by furnishing bond and security. C. P. 
307 ; v. also C. P. 1096, 1152. 

Considering that, on the showing made, the relators are not entitled 
to the relief sought by them tn this proceeding, 

It is ordered that the application for a prohibition and for a certio- 
rari be refused with costs. 





No. 5216. 


PIERRE LABERIE vs. Mrs. A. T. FRERET. 


The Sheriff in the Parish of Orleans, acting, under Sec. 67, Rev. Sta., as umpire between the 
plaintiff's and defendant’s appraisers, need not be sworn for the purpose of appraising 
the property. His oath of office is all that the law requires. 


aaa from the Fourth District Court, parish of Orleans. Lynch, J. 


A. Brieugne for Plaintiff and Appellee. 
A. T. Steele for Defendants and Appellants. 


The opinion of the Court was delivered by 

BrermupeEz, C.J. The plaintiff, a mortgage creditor of the defend- 
ant, having caused the property securing his debt to be sold, became 
the adjudicatee thereof for more than two thirds of the appraisement 
thereof. 

He subsequently applied for a monition. The defendant opposed 
the application on the ground that the property was adjudicated with- 
out any legal appraisement thereof. 

The evidence shows that the appraiser appointed by the plaintiff 
valued the property at $8000; that the appraiser named by the defend- 
ant valued it at $12,500; and that, by reason of their disagreement, 
the sheriff, by his deputy, appraised it at $8000. The proceedings oc- 
curred in the parish of Orleans. The appraisers appointed by the par- 
ties were sworn. . It is claimed that the sheriff had no right to act as 
umpire, and that he was not sworn. 

Such a course is expressly authorized by the Act of 1869, p. 18, Sec. 
1, incorporated in the R. S. as Sec. 67, under the title of Appraisement in 
the parishes of Orleans and Jefferson, and which is to the effect, that if 
the plaintiff and defendant, or the appraiser designated by them, shall 












SUPREME COURT OF LOUISIANA, 


Laberie vs. Freret. 








disagree, the sheriff making the sale shall constitute the umpire, whose 
decision shall be final, and shall receive no fee. 

By this law, which was in force at the time that the appraisement 
herein took place, it was made one of the duties, and a gratuitous one 
too, of the sheriff to act in that capacity in order to expedite the execu- 
tion of writs and to save expense to litigants. 

The law does not require that the sheriff, when serving in that man- 
ner, Shall be sworn. He is the officer who receives the oath of the ap- 
praisers, and cannot be expected to swear himself. His official oath, to 
discharge faithfully all the duties imposed upon him by law, was con- 
sidered as affording sufficient moral guarantee that he would perform 
that function properly. That which the sheriff himself could have done, 
his deputy was authorized to do, particularly under a special appoint- 
ment, as was done in this case. 

The lower court correctly rejected the opposition and confirmed the 
monition. ' 

The judgment is affirmed with costs. 

Rehearing refused. 





No. 5217. 


JoHN T. MicHet, E. R. CoEvatuey, SuBROGATED, vs. City oF NEW ORLEANS, 
BENJAMIN CAMPBELL, WARRANTOR. 


Plaintiff, as the de jure Recorder of the Sixth District of the City of New Orleans during part 
of the years of 1872 and 1873, has no action against said City fer the emoluments of the 
office paid to the de facto officer. His recourse is against the latter, to recover the salary 
paid to him. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 





Chas. S. Rice for Plaintiff and Appellant. 


First—The de jure officer, though prevented by the officer de facto from 
performing the duties, is, nevertheless, entitled to the salary of the 
office. 

Second—The City of New Orleans, which elects a person to fill an office, 
knowing that another person has been lawfully appointed by the 
Governor, is liable to the officer de jure for the salary of the office. 

Third—The payment of the salary fora part or all the time, during which 
the de jure officer was deprived of his office, to the de facto officer, 
is no defense to a suit for his salary brought by the de jure officer 

against the City. 
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E. Howard McCaleb, City Attorney, for Defendant and Appellee. 


First—The right to draw the salary affixed to a municipal office grows 
out of services actually performed ; and an officer, who has been 
kept out of his office, and not performed his duties, cannot maintain 
an action against the city to recover the amount accruing from the 
office. Smith vs. New York, 37 N. Y. 518 ; Hadley vs. Mayor, 33 N. 
Y. 603 ; Benoit vs. Wayne Co., 20 Mich. 176 ; Dolan vs. The Mayor, 
68 N. Y. 276. 

‘Second—Plaintiff’s right of action, if any he has, exists against Campbell, 
the intruder, who discharged the duties and received the fees of the 
office of Recorder, herein sued for. Glasscock vs, Lyons, 20 Ind. 1 ; 
Douglass vs. State, 31 Ind. 479 ; Dorsey vs. Smythe, 28 Cal. 21 ; Strat- 
ton vs. Oulton, 28 Cal. 44 ; City vs. Given, 60 Penn. St.136; Allen vs. 
McKean, 1 Sumn. 117; State vs. Sherwood, 42 Mo. 179; People vs. 
Miller, 24 Mich. 458; Petit vs. Rousseau, 15 A. 239; George vs. 
Tucker, 27 A. 67. 

Third—At all events, it is now too late for plaintiff to complain. He 
should have prevented the city from paying and Campbell from re- 
ceiving the salary, pending the suit brought under the “intrusion 
act.” Rev. Statutes 1870, Sections 2593 and 2600. 

Fourth—The city could not have successfully resisted payment of the 
salary claimed by plaintiff to Campbell, he being the incumbent de 
facto, and as such entitled prima facie to the emoluments of the 
office. High’s Extraordinary Remedies, Mandamus, 2 108 ; State vs. 
Clark, 52 Mo. 508 ; State vs. Draper, 48 Mo. 213 ; 50 Mo. 353. 


The opinion of the Court was delivered by 

Pocuf, J. Plaintiff sues the City of New Orleans for his salary as 
Recorder of the Sixth District, from the 20th of September, 1872, to the 
20th of May, 1873, at the rate of $2500 per annum, and for the sum of 
three hundred dollars as damages for expenses incurred for the recov- 
ery of his salary. 

He alleges his appointment to the office by the Governor of the State, 
to fill a vacancy occasioned therein by the failure of the City Council to 
elect an incumbent to the office on the 4th of April, 1872, at which time 
the term of office of Benj. Campbell, then in possession, had expired, 
under the law creating that office. 

He charges that, notwithstanding his appointment and his readiness 
to fill the office, and notwithstanding his demands for the same, Benj. 
Campbell, acting under color of an election thereto by the City Council, 
on the 24th of September, 1872, refused to surrender the office, which he 
continued to hold until it was abolished, in May, 1873, receiving the 
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emoluments due for the same from the City Treasurer, for all of said 
time, with the exception of the last three months. 

The city for answer, denies any liability to plaintiff for the emolu- 
ments attached to said office, which was never filled by plaintiff, and 
which emoluments were paid to Benj. Campbell, the officer de facto, and 
whom it calls in warranty. 4 

The call in warranty was dismissed by the lower court, and judg- 
ment on the merits was rendered in favor of the city, dismissing 
plaintiff's action, and he has appealed. The city appeals from the decree 
dismissing her call in warranty. 

The facts of the case are, that under the law providing for the elec- 
tion of six recorders for the term of two years, Benj. Campbell was 
elected Recorder of the Sixth District, on the 4th of April, 1870 ; that, at 
the expiration of his term, no election having been held to select his suc- 
cessor, he continued to hold over unti] he was re-elected for another term 
on the 24th of September, 1872 ; and that he continued to hold the office 
until it was abolished, on the 20th of May, 1873. 

It appears that, on the 20th of September, 1872, the Governor of 
the State, hearing of the omission of the City Council to elect a Recorder, 
in April of that year issued a commission for the same office to plaintiff, 
who at onee demanded the office, but was refused. Through the Attor- 
ney General, he then instituted suit against Campbell, under the act 
known as the intrusion-into-office act, in which suit he finally obtained 
a judgment in his favor, rendered by this Courtin April, 1873, only a few 
days before the office was abolished by law. 25 A. 340. 

The record shows that, with the exception of the months of March, 
April and May, 1873, the emoluments were all paid by the city to Benj. 
Campbell, who was discharging the duties of the office. 

Two questions are, therefore, presented for our consideration : 

First—Can plaintiff, the de jure officer, recover of the city the emolu- 
ments of the office, which were paid to the de facto officer ? 

Second—If not, is he entitled to recover that portion of the emolu- 
ments attached to the office which has not been paid to the intruder ? 

We are of the opinion that the city having paid the emoluments of 
the office to the officer de facto, while he was in possession and discharg- 
ing the functions thereof, cannot be held liable to the de jure officer for 
the same salary, after he has acquired possession or has been decreed 
lawfully entitled to the office. 

It is contended that in this case the intruder was encouraged and 
maintained in possession through the wrongful acts of the City Council, 
who illegally elected him when there was no vacancy in the office by rea- 
son of the Governor’s appointment of plaintiff four days previous to 
the pretended election held by said Council. 
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But the question as to what authority in the State had the power 
to fill such a vacancy in a municipal office under the law of 1870 was 
very doubtful, and the City Council could, and, doubtless, did, honestly 
believe that such power was vested in their body and not in the 
Executive of the State. The problem was indeed of such doubtful solu- 
tion, that we find a dissenting opinion of considerable force from the 
decree rendered in the Supreme Court in favor of plaintiff. The city 
Council, until checked by judicial interposition, had, therefore, reasons 
to believe that the election of September, 1872, by that body was legal 
and conclusive, and consistently they could not resist the claim of their 
own appoirtee, in possession and in the exercise of the functions of 
the office, for the payment of his salary pending the contest between 
himself and plaintiff. 

Sound public policy dictates the wisdom and the necessity of pay- 
ing the salary of the officer in possession of the office and performing 
functions required for the protection of society and the maintenance of 
peace and order, and after this duty is performed, both law and equity 
forbid that the city or State be compelled to account for the same salary 
to any other party who may subsequently be decreed as the proper 
officer. 

Several provisions contained in the very act on which plaintiff 
founded his action, clearly point out the remedy which he should have 
used for the protection of his rights to the emoluments of the office 
pending his contest. 

We are clear that under our laws the right of the de jure officer 
in such a case must be exercised against the intruder for the re- 
covery of fees or of the salary of the office, and no recourse exists 
against the State or city for such salary as was paid to the de facto 
officer. 15 A. 239; 27 A. 67. But as to that part of the salary which is 
shown not to have been paid to Campbell, we are equally clear that 
plaintiff having been judicially recognized as the lawful incumbent is 
entitled to recover all of such emoluments as were due and remain 
unpaid for any part of the term of -the office which was decreed in his 
favor. The very reasons which militate against him on the first branch 
of his case, lead to a favorable conclusion on the second branch. For 
the very reason under which he could recover of the intruder the fees 
or emoluments paid to him during the occupancy of the office and the 
discharge of the functions, although the de jure officer had not and 
could not have performed the duties, while he was excluded from the 
office, it follows that he is entitled to recover such emoluments as have 
not yet found their way into the hands of the intruder and which are 
appropriated and due for said office. This right not only rests on rea- 
son and logic, but is affirmatively recognized by our law. R. 8. 2600, 
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The statement, submitted by the city on the trial, shows that the fol- 
lowing amounts are due on account of the salary attached to this office, 
and not paid to Campbell or any one else, to wit: the sum of $175 for 
each of the months of March and April, 1873, and $99 16, for part of the 
month of May of the same year, and these sums are legally due to 
plaintiff. The view which we have taken of the case dispenses us from 
the necessity of considering the appeal of the city from the judgment 
dismissing the call in warranty. The damages claimed by plaintiff can- 
not be allowed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be amended in so far as it rejects plaintiffs claim 
for the salary due and unpaid for the months of March, April and part 
of May, 1873, for which the sum of four hundred and forty-nine 16-100, 
dollars is hereby decreed in his favor, to be paid by the city; and that in 
all other respects said judgment be affirmed; and it is finally ordered 
that the defendant pay the costs of both courts. 





No. 7898. 


State oF Louisiana vs. J. G. Ricks. 


The temporary and voluntary absence of the accused from Court during some of the unim- 
portant proceedings of the trial, especially as no injury therefrom is urged, is no sufficient 
ground to reverse the judgment rendered against him. 

The following charge to the jury, viz: ‘‘Im cases where threate and hostile acts are proven, 
the jury may also consider the general character of the deceased. The fact, however, that 
the deceased was a man of dangerous character does not justify the killing, but only 
enables the jury to pass on the danger of the attack,’’ is too restrictive as to the effect to 
be given to the testimony and may mislead the jury, and, therefore, invalidates the 
verdict. 

This charge being in writing and embodied in the Record, and involving a question of law, 
can be revised by this Court on an assigment of errors, although no Bill of exceptions was 
taken to the same. 

A juror stating on his voir dire, that he has formed a fixed opinion in regard to the guilt or 
innocence of the accused, but that said onjnion would yield to testimony showing the 
facts to be different from what he heard, is an incompetent juror. 


PPEAL from the Eighteenth Judicial District Court, parish of Tangi- 

pahoa. Thompson, J. 

J. C. Egan, Attorney General, for the State, 

Whitaker & Adams, Addison & Edwards, and J. H. Muse, for 
Defendant and Appellant. 

The opinion of the Court was delivered by 

Levy, J. The defendant was indicted for manslaughter, tried, con- 
victed and sentenced to ten years’ imprisonment in the penitentiary. 
From the sentence and judgment he has appealed. 
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The grounds on which he seeks the reversal of the judgment, are: 

Ist. Because the prisoner was absent from the court during 
portions of the trial. It is not contended or shown that any injury re- 
sulted fromsuch absence. The prisoner was under bond ; if he absented 
himself, it was voluntarily done by himself. The record shows that he 
was present during the arraignment, empaneling of the jury, the charge 
of the court at the rendition of the verdict, and when sentence was pro- 
nounced. Atno time during any of the material proceedings was he 
absent. His short absence occurred during the argument of one of his 
attorneys, and again during the examination of a witness by his at- 
torney. This was known to his counsel, who did not bring the fact to 
the attention of the court, and it is not urged that the prisoner suffered 
any injury thereby. The defendant chose voluntarily to absent himself 
from court on these occasions. It might be different if such absence 
were involuntary on the part of the prisoner; but under the circum- 
stances of this case, we do not think that the temporary voluntary ab- 
sence of the prisoner during the proceedings which were had during his 
absence, which did not include his arraignment, empaueling of jury, 
charge of the judge, rendition of verdict, sentence of court, or even 
motion for new trial, a motion in arrest of judgment, afford sufficient 
grounds for setting aside the verdict. Wharton’s Crim. Law, 3 3365. 

In his assignment of errors, the defendant urges that the court 
a qua erred in its written charge to the jury, in giving the following in- 
structions: “In cases where threats and hostile acts are proven, the 
jury may also consider the general character of the deceased. The fact 
however, that the deceased was a man of dangerous character, does 
not justify the killing, but only enables the jury to pass on the danger 
of the attack.” 

We think the charge above quoted, and which the defendant has 
assigned as error on the face of the record, is too restrictive as to the 
effect to be given to testimony as to the dangerous character of the 
deceased. The fact that the deceased was a violent, quarrelsome, vin- 
dictive, desperate or dangerous person, does not of itself justify one in 
killing him; such a doctrine finds no countenance in law and reason ; 
but where threats and hostile acts or demonstrations are proven, the 
fact of the dangerous character of the deceased should not be confined 
in its consideration by the jury to the danger of the attack or hostile 
demonstrations by the deceased, but the accused is entitled to have the 
jury consider whether or not it afforded reasonable grounds of fear or 
apprehension in his mind at the time of the killing that the life of the 
accused was in imminent danger from such attack or demonstrations, 
or that he was in imminent danger of serious bodily harm. (Wharton’s 
Am, Crim. Law, ? 641 and authorities there cited). This charge was cal- 
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culated to restrict the jury to a consideration only of the danger of the 
attack, while they should have considered not only whether the attack 
in itself was dangerous, but whether from the character of tne deceased 
the accused had reasonable grounds to believe or to fear and appre- 
hend that he was in danger. This charge was well calculated to mis- 
lead the jury on the point stated and to deprive the defendant of the 
consideration by the jury of the question whether accused had reason- 
able grounds for fear and apprehension, etc. This charge was given in 
writing, and is embodied in the record; it involves a question of law, 
and although no bill of exceptions appears to this portion of the charge, 
we think it must be considered by this Court under the assignment of 
error on the face of the record. In 20 A. 389 this Court held, that 
“an appellate jurisdiction in criminal cases is limited to questions of 
law alone. These questions must be presented by bill of exceptions 
or assignment of errors; or the errors must be apparent on the face of 
the record.” Wharton, in his treatise on Criminal Law, 2? 3162, says: 
“The law is to come from the court, and the court is bound to give the 
aw, and it has been repeatedly declared that the defendant has a right 
to a full statement of the law from the court ; and that a neglect to give 
such full statement, when the jury fall into error, is sufficient reason for 
reversal.” See authorities quoted in note, (c.) We think the error of 
law complained of in the charge appears on the face of the record, and 
therefore, is properly before us on the assignment of errors. 

The objection as to the illegality of the jury, as set forth.in the bill 
of exceptions, is in our opinion met by the decision of the court a qua 
on the motion to set aside the jury ordered to be and actually drawn 
on the 5th of April, 1880, and summoned to appear on the eighth of 
same month. The challenge to the array, for the reasons given by the 
judge a quo, came too late. 

The defendant excepted to the ruling of the court a qua, that 
R. C. Lanier was a competent juror. On his examination upon his 
voir dire, this juror testified that, “he had formed a fixed opinion 
in regard to the guilt or innocence of the accused; that said 
opinion was formed from conversation with different persons, but 
he did not know whether said persons are witnesses in the case 
or not; and further declares that said opinion would yield to testi- 
mony showing the facts to be different from those that he had heard ;” 
and, in response to counsel for the accused, said Lanier declared that, 
from what he had heard of the case from said persons, he had formed a 
fixed and deliberate opinion in regard to the guilt or innocence of the 
accused ; and being interrogated by the court, he reiterated his decla- 
ration that he had formed a fixed and deliberate opinion in regard to 
the guilt or innocence of said accused, but that it would yield. to con- 
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trary evidence, whereupon the court decided that said Lanier was a 
competent juror (the question of competency having been previously 
raised by defendant’s counsel). We think the exception was well taken, 
and the court a qua erred in this ruling. While the decisions on this 
point are in conflict in many of the States of this Union, the weight of 
authority and reasons adduced preponderate in the opinion that it being 
the intention of the law that the accused should be tried by an impartial 
jury, unbiased and unprejudiced, and while mere vague impressions, 
based upon newspaper reports or general rumor, do not render a juror 
incompetent in the case in which such impressions or opinions have 
been formed, yet the formation of a “ fixed” or “ deliberate” opinion de- 
stroys his competency. Fixed and deliberate opinions must, of necessity, 
create bias in the minds of those who entertain them. An opinion fixed, 
after deliberation on the subject-matter to be tried, necessarily, from the 
very constitution of the human mind, prevents an impartial and unbiased 
state of mind on the part of the jury, which the spirit and policy of the 
law require. Our own Supreme Court held, in State vs. George, 8 Rob. 
537, these views, and in that case said : “ But where a deliberate opinion 
has been formed the jurors have, in most cases, been excluded.” This 
is, substantially, the rule laid down by C. J. Marshall, in Burr’s trial, 
and was adopted in the case just cited. We think that Chief Justice 
Merrick, in his dissenting opinion in the case of State vs. Bunger, 14 A. 
472, also laid down the correct doctrine when he held : “The law gives 
the accused a right to twelve peremptory challenges, and he is not 
bound to use one of them, so long as he has a valid challenge for cause. 
Any other rule would embarrass the accused, and his peremptory chal- 
lenges might thus be exhausted upon jurors against whom he had suffi- 
cient challenges for cause.” 

The fact that Lanier did not serve upon the jury, and the argument 
that it is shown that the accused did not exhaust his peremptory chal- 
lenges, cannot contest the doctrine nor refute the reasons supporting it. 

It is, therefore, ordered and adjudged and decreed that the ver- 
dict and sentence of the lower court be set aside, and its judgment re- 
versed, and that this case be remanded to the said lower court to be 
proceeded with in a new trial according to law. 





CONCURRING OPINION. 


Fenner. J. I concur in the decree herein on the last ground stated 
in the opinion just read. 

I also concur in the legal correctness of the additional propositions 
stated in the opinion, which should have been added to the charge of 
the judge, had they been asked by counsel of the accused. But I am 
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not prepared to say—in the absence of any refusal by the judge to 
charge those additional propositions, and of any objection on the trial— 
that the charge, in the general terms in which it is given, isso exclusive, 
either in idea or expression, of such propositions as to justify the re- 
manding of the cause on that ground alone. 

To justify such remanding, charges, not objected to when given, 
must either affirmatively state the law erroneously, or, if correct as far 
as they go but incomplete because they do not go far enough, they must 
be so inconsistent with the additions which might have been required, 
as to be equivalent, by implication, to a rejection of the latter. 

I do not find such to be the case here, but think the court might, 
and probably would, have added the points referred to, if its attention 
had been called to them, without the necessity of altering a word in the 
charge as given. 


Ex parte F. A. Scuarrer, Esq., Applying to be Examined for License to 
Practice Law in the Courts of Louisiana. 
Section 113, Rev. Sta., which provides far the manner in which attorneys from other States 


shall be licensed to practice in the Courts of Louisiana, is still in force and not re- 
pealed by Act No. 136 of 1877. 


The opinion of the Court was delivered by 

Fenner, J. The applicant, presenting licenses granted him ,by 
competent authority to practice in the highest courts of record of both 
the States of Ohio and Texas, together with proper testimonials of 
character, prays to be examined on the laws of Louisiana, and, if found 
qualified, to be licensed to practice in any and all the courts of this 
State. 


Question having arisen as to whether the provisions of Act No. 136 
of 1877, requiring all candidates presenting themselves before the Su- 
preme Court for admission to the bar to produce evidence of having 
studied law for two years, under the direction of a competent attorney 
and counsellor-at-law of this State, and repealing all laws in conflict 
therewith, do not repeal section 113 of the Revised Statutes, and apply 
to duly licensed attorneys from other States as well as to all other can- 
didates, we deem it advisable, for the guidance of all interested, to 
determine the question. 

At the time when this statute was passed there were in force two 
sections of the Revised Statutes on this subject, (section 114 having been 
previously repealed), viz: Section 112, which provided for the granting 
of licenses by the Supreme Court, and which covered the cases, first, 
of graduates of the law department of the University of Louisiana; 
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second, licensed lawyers of other States third, graduates of lawschools 
or colleges of other States fourth, applicants found qualified after ex- 
amination by the Supreme Court. As to all these classes, except the 
second, the Supreme Court was the only authority competent to grant 
licenses, and it was necessary that they should present themselves be- 
fore that Court. 

But by section 113, it was provided that “any person having been 
licensed to practice law in the Superior Court of any of the States of 
this Union, on the presentation of said license to any on? of the judges 
of the Supreme Court, or any two of the judges of the District Courts, 
with evidence of good moral character, who, after being duly examined 
by such judge or judges on the laws of Louisiana, and found qualified, 
shall be, by said judge or judges, licensed to practice, ete.” 

Thus it appears that there existed two classes of applicants, one of 
persons who must apply to the Supreme Court and could not be 
licensed by any other authority, the other of persons who were not re- 
quired to apply to the Supreme Court, but could be otherwise licensed, 
The statute of 1877, by its terms, applied only to candidates presenting 
themselves before the Supreme Court for admission to the bar, and did 
not refer or apply to candidates who were not required to present them- 
selves to that court, but could be licensed by other authority. It only 
repealed conflicting laws, and left section 113 of the Revised Statutes in 
full force. The applicant, therefore, may, at his option, apply for ex- 
amination and license either to any judge of this Court, or to any two 
judges of the District Court, or since the five judges of this Court may 
certainly do what any single one could do, he may present himself for 
examination before the whole bench of this Court, and, if found quali- 
fied, we will all sign his license. 





No. 7855. 


Mrs. F. G. Henry vs. J. R. A. GAUTHREAUX ET AL, 


It is not necessary that the Petition of a mwried woman, seeking the judicial authority to 
mortgage her property, or the Certificate of the judge issued thereon, should contain a 
description of the property to be mortgaged. 

A married woman who, in the absence of her husbaud, has sought and obtained the sanction 
of the judge, under articles 127 and 123 of the Code, to borrow money and mortgage he r 
property, does not need the farther authorization of her husband. 

The law protects the weakness of women, not their dishonesty. When a married woman has 
used fraudulent means to obtain a loan of money, she is estopped from pleadingjher ine 
capacity, and she forfeits the benefit of the legal presumption that her contract enured to 
the advantage of her husband, 


Rewess from the Fifth District Court, parish of Orleans. Rogers, J. 
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The opinion of the Court was delivered by 

BermupeEz, C.J. The plaintiff has enjoined executory proceedings 
issued against her real estate for the payment of her mortgage note for 
$2500. She prefers grave charges, both against the seizing creditors 
and the notary before whom the act of mortgage was passed, and de- 
mands the annulment of her obligation, and of the security given. 

She sets forth seven grounds of complaint, which it would be cum- 
bersome and unprofitable to enumerate. It is enough to say, that they 
are levelled against the forms of the judicial authorizations given her, in 
the absence of her husband, to borrow money and mortgage her estate 
to secure its return; that they assail the form of the note and of the 
mortgage act sued upon ; that they charge want of consideration and 
fraudulent practices, on the part of both the notary and the seizing 
creditor, in procuring the note and the mortgage. 

In the absence of a specific averment, connecting the seizing 
creditor with the ill-practices alleged, the injunction would have had to 
be dissolved, and the suit dismissed on the face of the papers ; 26 A. 


418 ; 28 A, 232, 418, 494 ; 31 A. 834; but in presence of the charge which 
implicates the creditor, we are constrained to inquire into and determine 
the merits of the case. The evidence proves conclusively the following 
facts : 


In 1872, Frances G. Rowan, the plaintiff in injunction, was the 
divorced wife of Robert Baxton and transacted business before the 
notary named in these proceedings. On the 9th of December, 1876, she 
became the wife of Arthur C. Henry. On the 30th of December, 1876, 
and on the 2d of January, 1877, previous arrangements having been 
made through a broker for a loan of money to her, to be secured by 
mortgage on property of hers, the title of which was known to the 
notary, she appeared before him accompanied by a man, A. C. Henry, 
whom she introduced as a friend who had come to see that everything 
was “all right.” On being formally, and more than once, asked, as a 
matter of caution, by the notary, who had recognized her, whether her 
status had changed, in other words, whether she had married, since he 
last saw her, she answered understandingly in the negative. In the acts 
drawn up to consummate the transaction, she represents herself as 
Frances G. Rowan, unmarried. In the first one she acknowledges an 
indebtedness of $1500; in the second one an indebtedness of $500; for 
which she subscribes two notes, securing them by mortgage on the 
property. The net proceeds of the first and second notes were applied 
in part to the payment of a vendor’s note of hers secured on the same 
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property, and for what remained, were paid to her in the cheeks of the 
notary, which, upon her endorsement of the same were cashed by the bank 
on which drawn. The two acts were signed by A. C. Henry as an attest- 
ing witness. On being afterwards detected and rebuked, she promised 
to pay her debts. On the 21st July, following, the plaintiff in injunction 
presented a petition, sworn to by her, to a district judge in this city, 
averring the absence of her husband from the State, a desire to borrow 
$2500 to pay a mortgage debt encumbering her estate, and to make re- 
pairs to the buildings upon it,and to secure the loan by mortgage on 
her property, and concluding with a prayer for authority to do so. The 
judge, on the same day, made a special order on her petition, author- 
izing her to act as prayed for. He issued to her, besides, a certificate 
in the printed form usually adopted for such purposes, showing that he 
had examined her touching the objects for which she intended making 
the loan, and that she proposed doing so for her exclusive advantage. 
He, therefore, authorized her to borrow the amount and to secure the 
same by mortgage on her property under the provisions of the act of 
1855, now incorporated in the R. C. C. as articles 126, 127, 128. 

With this petiton, order and certificate in hand, she appeared, on 
the same day, before the same notary, acknowledged an indebtedness 
of $2500, for which she issued her note, securing it by mortgage on her 
real estate. The act says and the evidence proves, that the two notes 
previously issued by her, one for $1500 and another for $500, were pro- 
duced by the original mortgagee, and canceled, as pap. The difference be- 
tween the total amount of those two notes, and the face of that last 
one issued, less discount and charges, was paid to her, and was by her 
used to redeem some jewelry of hers which had been pawned out of 
the State. 

The note of $2500 became the property of Mrs. Mioton, the seizing 
creditor. At its maturity, upon payment of interest, the drawer was 
allowed further time. The note was suhsequently again renewed by 
consent ; owing to non-payment, it was finally put in suit and steps were 
taken for a foreclosure of the mortgage. 

The three first grounds of complaint of the plaintiff in injunction 
repeat themselves. They attack the forms of the petition, order, cer- 
tificate, note and mortgage sued on, and are easily met. 

It has never been deemed, and it is not, necessary that the petition 
of a married woman, seeking authority to borrow money and to mort- 
gage her property to secure its return, or that the certificate of exam- 
ination of the District Judge, to whom she applies, should contain a 
description of the property to be encumbered. The object of the law, 
in providing for her examination by the Judge, at chambers, separate 
from her husband, was not to enable him to ascertain the description of 
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such property, but the character of the contemplated loan, the purposes 
to which, if effected, it would be applied, and to determine whether or 
not it would enure to her exclusive benefit. A married woman may 
obtain such certificate and may merely contract the debt, without giving 
any mortgage. When such security is required by the lender, and is to 
be furnished, the law says that the certificate shall be authority for the 
mortgage. 

It is true, that the printed certificate issued in this case to plaintiff, 
contains the authority to borrow and mortgage “with the authorization 
of her husband.” Those words should have been erased. They were 
left in by an over-sight, and must be considered as unwritten. How 
can it be claimed that such authorization was made a condition sine 
quad non, when it appears that a minute before, the plaintiff alleging 
the absence of her husband from the State, was asking to be, and was, 
actually authorized by the judge, to borrow and mortgage. The peti- 
tion, order and certificate were issued simultaneously. 

They cannot be treated as destructive, the one of the other, and 
must be dealt with as a consistent proceeding intended for a practical 
object. . 

In order to justify the judge in giving the special authority asked 
in the petition, it was unneccessary to cite the husband, who had not 
been represented by the wife, as refusing his authority, and who had 
been alleged by her as being beyond the jurisdiction and reach of the 
court. R. C.C. 124, 125. 

The complaint that the note and mortgage sued on were made 
without the authorization of the husband is therefore groundless. The 
authority of the judge, on the petition and in the certificate, stands in 

_ place of the husband’s and is certainly more efficacious. 

The four remaining grounds of complaint cannot afford the plaintiff 
in injunction any relief. 

She charges: want of consideration for the note sued on, and re- 
course to fraudulent practices by the notary and by the suing creditor 
in the procurement of that note and of the mortgage securing it. 

In order to establish such want of consideration, the burden being 
on her to do so, as she had been authorized by the judge, after exam- 
ination, to borrow and mortgage, she contends that the two notes first 
issued, and which are represented by the note sued on, are nullities, be- 
cause they were not made with the authorization of her husband ; because 
they were issued under threats of violence on his part; because the 
proceeds of the same were never received by her, but by her husband, 
and never enured to her benefit. 

It is indisputable that the two notes referred to were issued by the: 
plaintiff in the capacity of a single woman, she representing herself ex- 
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pressly in the act of mortgage as an unmarried person; that the net 
proceeds were applied, in part, to the payment of a vendor’s note of hers, 
secured on the property mortgaged and, for the balance, were paid to 
her, as already said. It is, therefore, palpable, that the plaintiff, while a 
married person, twice falsely represented herself as feme sole and, upon 
such fraudulent practice, obtained from a third party the loan of sums 
of money, which were paid to her. 

It is true that the notes were issued by her without the formal 
authorization of her husband, but it is false that they were made with- 
out his knowledge, for it is well proved that he signed the two acts of 
mortgage given to secure them. 

The question which arises, under the circumstances of this case, 
therefore, is: Whether a married woman, who represents herself as 
feme sole, and who, on offering inducements, procures money from an 
innocent party, can be permitted, so as to prejudice such party, to repu- 
diate her conduct, charge the nullity of her acts, and obtain from courts 
of justice a release from all the obligations so cuntracted. 

We think that in such cases the doors of the temple of Justice are 
closed to her, and that she must be left an outsider, in the cireumstances 
in which her villany has placed her. 

Before going further, we desire to disentangle the case from appar- 
ent embarrassments, which present themselves at the very threshold of 
the legal investigation upon which we are about to enter. 

While we notice that the acts of mortgage were signed by the hus- 
band as a witness, and consider that, in ordinary circumstances, this 
would be deemed a sufficient, though informal authorization to the wife, 
we will, as their relations were then unknown to the mortgagee, let them 
remain in the shameful condition in which they have conspired to place 
themselves, and will deal with this case as being that of a married 
woman fraudulently representing herself as a single person and obtain- 
ing money under such false pretense. 

We will leave out of view the inconsistent charge of threats of vio- 
lence, marital pressure and coercion, made by the plaintiff, the more so, 
as the only evidence offered to substantiate this ground of complaint is 
that of the plaintiff herself, unsupported, in any respect, by any corrob- 
orating testimony. It is so weak, so open to suspicion, so unpalatable, 
that itis not entitled to the least weight, particularly as nothing shows 
that the mortgage creditor had any knowledge of the facts of marriage 
and threats charged. Indeed, how could that creditor have been aware 
of such condition of things, when he knew neither the wife nor the hus- 
band, and thought that he was transacting business with a person who 
was unmarried, and whom he had never before seen. 22 A. 32; 25 A. 
595 ; 26 A. 418; 28 A. 418; 31 A. 832; O. B. 45 f. 407; R. C. C. 1589, 1847, 
1850, 1853. 
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Proceeding now to consider the question stated and the answer 
which we have made to it, we propose, owing to the importance of the 
matter, to state more extensively than we would have done otherwise, 
our full views in relatlon to it, that it may be hereafter considered as 
having been fully investigated and thereupon set at rest. 

Unless the plaintiff be so estopped, the creditor would have to show 
that the proceeds of the notes enured to her benetit. 

It has for a long while been, and it still is, the law and the jurispru- 
dence of Louisiana, that persons who deal with married women, in a 
pecuniary point of view, do so at their risk and peril, and cannot en- 
force a money claim against them without proving that it has enured to 
their benefit, and this, whether the wife was authorized by the husband 
or by the court, in his absence or on his refusal. When so saying, we 
leave out of view the case of a judicial authorization granted, under the 
act of 1855, and embodied in the R. C. C., arts. 126, 127, 128, and ignore 
presently that legislation. 

The law and the jurisprudence in this State have uniformly accorded 
to married women an exceptional protection never extended to minors. 
Proof of the mere payment to a married woman of a sum of money lent 
her has not been deemed sufficient to establish that it has enured to her 
advantage. Something more has always been required of the creditor. 
He has always been held to show that the money borrowed had actu- 
ally been applied to her benefit, and, unless satisfactory proof was made 
of that fact, he invariably failed in his attempt after recovery. Minors 
have never been as effectually shielded. Where judicial authority has 
been granted to a tutor, with the advice of a family meeting, concurred 
in by the under-tutor, to borrow money in the name of the minor, and 
to secure the debt by mortgage, and the money was loaned, and the se- 
curity was given, the lender, suing in case of non-payment, has never 
been constrained to prove that the loan had enured to the benefit of the 
minor. But it has never been, and it is not the law and jurisprudence 
of Louisiana, that the incapacity of the wife to contract is universal and 
absolute; that the limitations placed upon her ability, in order to main- 
tain the marital power, or to protect her against its abuse, are to be ex- 
tended to all the cases of covenant which persons of ordinary compe- 
tency can form. 

Women are not incapacitated on account of their sex. The capacity 
of single women of age is co-extensive with that of men. In the event of 
marriage, their incapacity is limited to certain instances. The restric- 
tiuns thus placed upon their powers necessarily must be strictly con- 
strued, and will not be extended to cases within which marriage does 
not bring them. Hellwig vs. West, 2 A. 2; Zunts vs. Moussier, 10 A. 433. 
While the law and the jurisprudence have, at all times, favored 
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married women in the assertion and vindication of their rights, they 
have never intended, and do not contemplate, to protect them in the 
perpetration of fraudulent practices for the accomplishment of villain - 
ous objects, by which to enrich themselves gratuitously at the expense 
of their unguarded and trusting neighbor, on whom equity keeps a 
watchful eye. R.C.C., 1965. Protection, in the consummation of such 
offenses, would be a heinous crime, denounced by the well-recognized, 
fundamental principles of religion and morality, by which men, living in 
society, have always been guided and ruled. 

Under the remarkable system of civil law which exists in this State, 
and in which both law and equity are admirably blended, married 
women, who have become guilty of fraudulent representations to obtain 
money, should be held as insuperably estopped from repudiating their 
conduct, sanctifying their wrongful deeds and from exonerating them- 
selves from responsibility towards bona fide creditors. 

Courts of justice actuated by a sense of their duties and responsi- 
bilities, cannot sanction such scandalous and outrageous spoliations, 
without endorsing their immorality and iniquity and forfeiting the sa- 
cred trust and confidence reposed in them. 

The protection with which married women are surrounded in this 
State, derives from the Greek, the Roman, the Spanish and the French 
laws. Although extended to them in all proper cases, it must be unhesi- 
tatingly refused when justice imperiously requires that it should be 
declined. 

As laid down in the Greek and the Roman law, the rule is, that 
when a fraud has been committed by a married woman she will be de- 
nied the benefit of the senatus consultum, which was intended to protect 
only such women when they have been deceived, and not at all to shield 
those who have willfully practiced artful deceptions on others. 

Sed ita demum eis subvenit, says Ulpian, si non callide sint versate. 

Hoe enim Divus Pius et Severus rescripserunt. Nam deceptis, non de- 
cipientibus, opitulatur. Et est et greecum severi (tale) rescriptum.  * 
+ * * * * * * id est : Decipientibus 
mulieribus senatus consultum auxilio non est. Infirmitas enim foemi- 
narum, non calliditas auxilium demit. Dig. L. 16, T. 1, 1. 2, par. 3 ; ditto ; 
1. 11, 12, 13. 

The Spanish law provides that a woman can be held responsible 
when she clothes herself in the apparel of a man or practices some other 
fraud by which she is taken as security by one who believes her to be 
a man; for the rights which women enjoy with respect to suretyship, are 
not granted to enable them to practice fraud, but on account of their 
natural inexperience (simplicitas) and feebleness. 

“La sexta (razon) es quando la muger, se vestiese vestiduras de 
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varon enganosamiento, o’feciese otro engano qualquier, porque la resce- 
biese alguno por fiador cuidando que era varon ; ca el derecho que han 
las mugeres por si, en razon de las fiaduras non les fue otorgado par 
ayurdarse del en el engano, mas por la simplicidad et por la flaqueza 
que han naturalmiente.” YV. Part. tit. XII, 1. IT. ; 

Under the French system, where a married woman resorts to 
fraudulent practices to procure money she is not permitted to gainsay 
her doings and to claim a release from liability : 

“ En principe et aux termes de l’art. 217, (say the learned jurists who 
have compiled the Mémoire de Jurisprudence, published in Toulouse, 
vol. 6, p. 388.) toutes les obligations contractées par les femmes marices 
sans l’autorisation ou le consentment de leurs maris,sont nulles ; mais 
il serait injuste de prétendre que cette disposition qui n’a été portée 
que dans l’intérét des femmes, put leur fournir occasion, ou le prétexte 
de tromper impunément les tiers—Mulieribus subvenitur, ad hoe ne 
decipiantur, non vero habeant occasionem decipiendi. L. 110,24 ff. de 
Reg. Jur. Le senatus consulte Velléien qui autorisa les femmes a se 
faire relever des obligations qu’elles auraient contractées pour autrui, 
statua qu’elles ne pourraient point invoquer le bénéfice de la restitution, 
si le créancier prouvait qu'il avait été trompé. YV.1. 2 22, 3and 3 ff. ad 
Senat. Cons. Vell. 5et 18 C. eod. tit. Ainsi une femme mari¢ée, qui vit 
séparée de son mari depuis plusieurs années, qui passe publiquement 
pour veuve, qui accrédite cette opinion en prenant cette qualité dans 
des actes publiques et cache frauduleusement sa qualité de femme marice, 
en contractant ainsi, contracte une obligation : quoique nulle en elle 
méme, cette obligation ne doit pas moins avoir son effet, parceque le 
délit qu’elle a commis en prenant une fausse qualité pour tromper le 
préteur n’est pas moins punissable quoiqu’elle soit mariée et cette 
femme ayant contracté par la, des suites de son délit, cette indemnité 
ne peut étre moindre que le montant de l’obligation qu’elle a souscrite. 
La demande en nullité d’une pareille obligation, peut d’ailleurs étre 
repoussée par d’autres principes. L’erreur commune a le privilége de 
constater un droit. Error communis facit jus. Ce principe est consacré 
parlaloi * * * et adopté par la jurisprudence francaise. 

See Merlin, Vo. Autorisation Maritale, sec. 7, Nos. 4, 19. 

Toullier, Droit Civil, T. 2, Nos. 622, 623. 

Pothier, Puissance Maritale, Nos. 28, 53. 

La femme mariée qui est convaincue d’avoir commis le dol, ou d’y 
avoir participé, ne trouve dans les lois aucun moyen d’impunité. * * * 
Cette dissimulation ne fait qu’aggraver le dol qu’elle a commis. Elle 
doit succomber a toutes les condamnations qu’elle a encourues. 
Chardon, Dol, vol. 1, p. 74, No. 48. 

La loi en placant la femme sous le protectorat de son mari, n’a pas 
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entendu lui assurer l’impunité de ses mauvaises actions. Elle l’oblige a 
en réparer les effets. La femme qui parvient & contracter avec une per- 
sonne qui ne la connait pas, en la trompant sur son état, se rend cou- 
pable de faux, ou au moins, d’escroquerie, et toutes les obligations que 
le contrat lui impose sont aussi exécutoires sur sa fortune personnelle 
que si elle avait été autorisée par son mari. ¥ ad id La vali- 
dité des engagements de cette femme est universellement reconnue, et la 
doctrine des auteurs sur ce point de droit a été confirmée par de nom- 
breux arréts. 

Chardon, Trois Puissances, vol. 1, p. 139, Nos. 85, 87, 88 ; see, also, 
Vazeille 2,313; Duranton 2, 463; Delvincourt, 1, 334; Fremy, Dic. de 
Proc. Fem. Mar. No. 70; J. P. 1809, p. 321; J. P. 1808, p. 121. 

Un mariage valablement contracté, mais tenu secret, ne peut étre 
opposé aux tiers qui l’on ignoré, et une donation contractuelle faite par 
la femme a un tiers, ne peut étre annullée par défaut d’autorisation ma- 
ritale. J. P. Agen, 1822, p. 670; J. P. Grenoble, 1822, p. 760. 

Une femme mariée qui a pris dans les actes la qualité de veuve, 
tandis qu’elle connaissait l’existence de son mari, et qui est parvenue a 
Vaide de cette fausse qualité, et par dol, a se faire préter certaines 
sommes, ne peut attaquer de nullité les obligations qu’elle a souscrites, 
sous le prétexte du défaut d’autorisation maritale. 

J. P. Cassation, 1824, p. 790. 

It is not to be forgotten that the debt evidenced by the note for 
$2500 and secured by the mortgage last given, was contracted under 
representations made by the plaintiff in injunction, in a petition, the 
verity of which she has attested under oath, during the absence of her 
husband from the State, and the judicial authority of a District Judge 
under the provisions of Art. R. C. C. 126, 127, 128. 

That judicial authority, when once obtained, is fully protective of 
parties dealing with married women and not proved to have been guilty 
of fraudulent practices. 

By reference to articles R. ©. C. 2357 et seq., it will be seen that 
immovables settled, as a dowry, can be alienated or mortgaged dur- 
ing marriage, with judicial authorization. The articles on the same 
subject-matter, are articles 1557 et seg. of the Napoleon Code, which 
have often been the subject of critical examination both by commentators 
and by courts of justice. Commenting upon them, Troplong says : 

“Quand méme il serait articulé et prouvé que les époux ont agi 
entre eux frauduleusment, si le tiers qui a acheté, ou prété son argent, 
est de bonne foi, tout doit étre maintenu a son égard. Il atraité sous la 
garantie des formes judiciaries; il ne saurait étre victime de simulations 
qui lui sont étrangéres. C’est ce que la Cour de Cassation a trés bien 
jugé (17 Mars, 1847,) dans une espéce, ol les epoux s’étaient entendus 





SUPREME COURT OF LOUISIANA, 





Henry vs. Gauthreaux et al. 





avec un ami complaisant pour simuler des dettes et faire mettre le 
mari en prison et oti, grace & cette fraude, ils avaient obtenu du tri- 
bunal une autorisation d’emprunter pour faire cesser l’incarcération. 
Un tiers étranger & ces manceuvres s’é¢tait présenté pour traiter sur la 
foi de ce jugement et avait fait le prét. Plus tard lafemme concut l’ideé de 
se dégager de ses obligations sans bourse délier ; elle allégua les circon- 
stances par lesquelles on avait surpris la religion de la justice, par de 
vaines apparences. La Cour de Paris, sans vouloir examiner sa bonne 
foi, annula les actes intervenues, en se fondant sur la simulation machia- 
vélique pratiqucée pour porter atteinte a V’inaliénabilité dotale. Mais par 
Varrét de la Chambre Civile, cette décision a été cassée, et c'est avec 
raison que la Cour de Cassation a arrété dans sa naissance, cette juris- 
prudence funeste. Il n’y aurait plus eu moyen de traiter avec des époux 
dotaux, méme sous Végide des décisions judiciaires. 

Troplong, Cont. Mar. 4, Nos. 3499, 3438, 3329, Cass. 1 Aotit, 1842; 
Dalloz 42, 1, 325. 

Lorsque des tiers ont contracté avec la femme maricée sur la foi 
d’une autorisation accordée par justice, la femme n’est plus recevable & 
quereller son engagement, sous prétexte que l’autorisation serait con- 
traire & la loi. 

Grenoble, 9 Nov., 1839 ; id. 14 Juin, 1841 ; Toullier, T. 5, p. 310; S. 
V. 40, 2, 209; D. 40, 2,157; S. V. 41, 2, 612; D. 41, 255; J. P. 41, 2, 613. 

Lorsque l’autorisation d’aliéner un immeuble dotal a été accordée 
dans l’un des cas prévus par la loi, et que toutes les formalités voulues 
ont été remplies, l’acquéreur de Vimmeuble est & l’abri de toute re- 
cherche. On ne peut prétendre contre lui que les faits allégués pour 
motive Valiénation n’étaient pas vrais. Caen, 12 Juin, 1842; S. V. 42, 
2,462. La vente doit étre considérée comme inattaquable. Paris, 26 
Fev. 1833 ; 8. V. 33, 2, 230; D. 33, 2, 144. 

“ A nos yeux, les engagements contractés par la femme, en vertu du 
jugement lui accordant l’autorisation d’aliéner, méme hors des cas dé- 
terminés par la loi, sont pleinement valables, et tout aussi obligatoires 
pour elle, que si l’autorisation avait été légalement accordée. Les tiers 
ne doivent pas avoir a souffrir de Verreur des juges. Si Yon admettait 
un systéme contraire, on irait contre l’intérét des femmes ellesmémes, car 
jamais elles ne trouveraient des personnes qui voulussent alors con- 
tracter avec elles dans les cas prévus, a raison du danger possible de 
Vannulation ultérieure de leur contrat.” 

Gilbert, Code Annoté, art. 1558, Nos. 7, 10, 50, 53, 54, 55. 

Our own jurisprudence, since the passage of the act of 1855, is to 
the same effect. 

The law as it stood previous to that year in regard to married 
women remains unimpaired, with the difference that a married woman 
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taking the benefit of that act is placed in the position of a feme sole, 
her contract furnishing full proof against her; while under the general 
jurisprudence those who deal with a married woman are bound to see 
that the contract made enures to her benefit. 

Rice vs. Alexander, 15 A. 54. 

The holders of a debt contracted by a married woman, with the 
authorization of the District Judge, according to the act of 1855, is not 
bound to prove that the consideration thereof enured to her benefit. 
The burden is on her. . 

The effect of the law and the certificate issued under it, is to dis- 
pense the creditor, by an observance of its formalities, from the obliga- 
tion which would otherwise exist of proving that the money advanced 
by him was actually applied to the benefit of the wife, otherwise such 
creditors trusting to judicial action, would be exposed to fall into snares 
and pitfalls. 

Miller vs. Wisner, 22 A. 457. 

Brooks vs. Stewart, 26 A. 714. 

Feltus vs. Blandin, 26 A. 402. 

City National Bank vs. Barrow, 21 A. 390. 

Knight vs. Mentz, 23 A. 538. Succession of Hébrard, 18 A. 485, 494. 

Reich vs. Rosselin, 24 A. 418; Rainey vs. Asher, 26 A. 262; Gay & 
Co. vs. Deynoodt, 27 A. 249; Lock vs. Lafitte, 28 A. 232; Taylor vs. 
Bowles, 28 A. 295 ; Pilcher vs. Pugh, 28 A. 495 ; Hollingsworth vs. Spanier , 
32 A. 203. 

In the case of Bein vs. Heath,6 H. 228, the Supreme Court of the 
United States said, that ifa party has loaned money to a married woman 
in Louisiana, and has been induced by her representatives, and those of 
her husband, to believe that the money loaned was for the sole benefit 
of the wife, the latter will be bound, though the money was in part bor- 
rowed for the husband, and used by him, and whatever be the law of 
Louisiana in this particular, a wife can obtain no relief in chancery 
against such a contract. It is a principle of chancery that one who asks 
relief must have acted in good faith. 

However respectfully we submit to the ruling of that exalted tribu- 
nal, under the circumstances of the case in which it was made, we do 
not consider that itis binding upon the State tribunals, in the adminis- 
tration of justice, in those cases in which married women have not been 
examined and authorized, under the act of 1855, but we think that the 
principle which it expounds may be extended to those cases in which, as 
in the present one, such examination has taken place, and such authority 
has been given her, when third parties making the loan are in good 
faith, and are not charged with, and convicted of, knowledge and com- 
mission of ill-practices. 
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In some instances married women are also estopped at common 
law when guilty of fraudulent representations. Bigelow on Estop., 443, 
445, and notes. 

Enlightened by the authorities which we have taken pains to exam- 
ine and quote with precision, we come to the conclusion that the plain- 
tiff in injunction is absolutely estopped from contesting her liability for 
the two notes of $1500 and $500 first issued by her, for which she would 
be bound, even under the law as it stood prior to 1855, and that the 
seizing creditor cannot, therefore, be held to prove that the considera- 
tion of those two notes has enured to her benefit. 

The proceeds of the note of $2500 sued on having been applied to 
the retirement of those two notes, the plaintiff in injunction has, there- 
fore, to that extent, received a valid consideration for that note. 31 A. 
834, O’Keefe vs. Handy. 

In respect to the difference, it is sufficient to state that the evidence 
shows that she received it and applied it to the redemption of articles 
of jewelry of hers, pawned out of the State, and which must have been 
deemed of more value than the sum invested toredeem them. But, had 
it not been the case, the plaintiff could not have defeated the claim of 
the seizing creditor, who is relieved from the obligation of proving that 
money enured to her benefit,as she had been authorized by the judge to 
contract the loan and the burden was on her, and as he did not know 
and could not have known that the proceeds were to be, even if they 
were so, improperly applied by her. 

The plaintiff in injunction cannot claim that the rate of discount was 
usurious. By placing herself under the operation of the Act of 1855, R. 
C. ©. 126, 127, 128, she has assumed the attitude of a feme sole, capable 
of incurring all the obligations to which men of legal competency can 
validly subject themselves. Under the provisions of the act of 1855, p. 
352, incorporated in the R. C. C. as Art. No. 2924, the discounter of any 
note has the right to claim and recover the full amount of such note, 
with interest, notwithstanding the rate of discount has been beyond the 
rate of eight per cent per annum. 

The decision in Hollingsworth vs. Spanier, 32 A. 303, which is to the 
effect that the authorization: given by the judge to a married woman 
under the Act of 1855 does not imply the power to contract for usurious 
interest, although applicable to this case in many respects, has no bear- 
ing upon it in that regard. The grave charges preferred are without 
foundation. Both the notary and the seizing creditor are relieved from 
reflection in the premises. 

The defendant in injunction has prayed for damages in her answer 
to the suit and to the appeal. As the act of mortgage provides for the 
payment by the plaintiff of the fees of the attorney suing to recover 





NEW ORLEANS, NOVEMBER, 1880. 





Henry vs. Gauthreaux et al. 





the debt, and as the plaintiff may be entitled to mercy, we do not feel 
ourselves authorized to grant any damages. 

We have looked at the decretal part of the judgment of the lower 
court. It is not couched in the language in which it should have been. 
Considering that it cannot mean a nonsuit, but is intended to dissolve 
the injunction and to reject the demand of plaintiff with judgment in 
favor of the defendant in injunction, and placing that construction 
upon it, 

It is affirmed with costs. 


No. 6383. 


A. B. SEELYE vs. ZatMon Taytor. 


There having been a partnership between Plaintiff and Defendant, no specific indebtedness 
resultiug therefrom, can be claimed by the former. The only action he can maintain, is 
one for the settlement of the partnership affairs. 


om from the Sixth District Court, parish of Orleans. Saucier, 
J. 


H. N. Ogden for Plaintiff and Appellant. 
Merriek, Race & Foster for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp,J. The plaintiff sues the defendant for twenty-six thousand 
dollars. 

The suit is based on a contract entered into between the parties, on 
the 7th of February, 1872. The substance of this contract was that 
Taylor, the defendant, had purchased asphaltum mines in the Island of 
Cuba, from the Cuba and Louisiana Mining and Paving Company. The 
plaintiff, Seelye, was employed to go to Cuba and examine into the titles 
of the mines, liquidate the indebtedness of the company, for which 
Taylor was bound, to reconstruct and put the mines in working condition, 
and to take out and ship asphaltum to all parts where there was any 
demand for it. Taylor was to furnish all the money to carry out these 
objects, and, in consideration for his, Seelye’s, services, he was to receive 
one-half of all the profits that might accrue from the sales of mines, 
products, patents, or otherwise. It was further stipulated that should 
a partnership be formed between the parties, or others contracting with 
them, or a corporate body be formed to conduct the affairs of the mines, 
that each and every one interested should share the profits of the busi- 
ness in proportion to the amounts put in. 

The plaintiff alleged that he had performed all the obligations im- 
posed on him by the contract, but that the defendant had failed to per- 
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form those resting on him ; that the defendant had sold patents to the 
value of $8000, one cargo of asphaltum for the sum of $4000, had taken 
control of another shipped by the plaintiff to London, worth $15,000, 
and had finally sold the mines themselves for $25,000, and one-half of 
these sums he claimed to be entitled to recover of the defendant. 

The defendant first filed an exception, to the effect that the plaintiff 
could only sue for the settlement of the partnership, which was over- 
rated. 

Subsequently a rule was taken by the defendant on the plaintiff to 
produce the act of partnership between the parties. A contract of part- 
nership was produced and filed under the order of the court. 

Thereupon the defendant filed a peremptory exception, alleging the 
existence of the partnership, and denying the right of the plaintiff to 
claim any specific indebtedness, and averring that the only action he 
could maintain was one for the settlement of the partnership; and 
coupled with this exception was the answer, which substantially con- 
tained a denial of any liability to the plaintiff, for many reasons as- 
signed, and which answer was expressly made subject to the exception. 

Under these pleadings there was a volume of testimony taken, 
making a record of more than 600 pages, and testimony, as usual in 
such cases, of the most conflicting character. There was judgment for 
the defendant virtually sustaining the exception, and plaintiff appealed 
therefrom. 

This case presents an instance of an unfortunate speculation, and 
the result that almost always follows such a speculation, of a disagree- 
ment between the parties thereto, a struggle to save something from the 
wreck, and an effort upon the part of one or both to repair the common 
loss, by laying the blame of the failure on the other, and compel him to 
make good such loss, 

We have gone patiently through this record, examined and re-ex- 
amined every particle of the evidence, and deliberately weighed the con- 
flicts therein, to ascertain the exact rights of the parties. We have 
viewed the case in every aspect presented by the record, and we find 
that, were we to consider and weigh, technically, the acts, declarations 
and writings of each party, we could establish, by culling from them, 
all, and more, perhaps, than his adversary has charged against him. 

If, at the threshold, we were to view and decide this case as pre- 
sented by a technical construction of the pleadings, it could be easily dis- 
posed of. Strictly construed, the claim of plaintiff is based upon that 
allegation in his petition in which he avers “that in consideration of his 
services, said Taylor agreed to divide equally with him all profits that 
might accrue from the sale of mines, products, patents or otherwise,” 
The critical examination we have given the evidence, so far from ena- 
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bling us to discover the profits to divide between the parties, has satis- 
fied our minds that there are nothing but losses to share between them ; 
losses to the plaintiff of some labor and much valuable time and to the 
defendant of a considerable amount of money. Let us, however, con- 
sider this case, as the plaintiff's counsel contend we should do, as a case 
in which the pleadings are enlarged by the evidence, and we find sub- 
stantially the following facts touching the acts and proceedings of the 
respective parties. 

After the execution of this contract declared on in the petition, the 
plaintiff went to Cuba with money furnished by the defendant. He 
caused the titles of the defendant to the mines to be translated into 
Spanish and recorded, and did, we presume, whatever else was necessary 
to make the titles secure ; he settled the debts of the company from 
whom Taylor had bought the mines, and for which he seems to have 
been responsible, on the most advantageous terms ; examined the mines 
and commenced work in the same, and made to Taylor the most favor- 
able report of the prospects of the business—all of which seems to have 
given Taylor entire satisfaction at the time. Seelye returned from Cuba 
to New Orleans, and shortly thereafter both parties went to Cuba, Tay- 
lor only remained a few days, but Seelye remained there for more than 
amonth. He again went to the mines, supervised the working of the 
same, and got out and shipped to London, in his own name, a cargo of 
several hundred tons. 

It seems to have been the understanding between the parties that 
the plaintiff was to accompany or follow the cargo of asphaltum to Lon- 
don and attend to the sale of it and endeavor to create a market for it 
if none existed, This we gather from the letters of both parties. The 
plaintiff, however, did not go to London, but, on his return to the United 
States, abandoned the enterprise entirely, and announced this fact in a 
letter to Taylor. The money required for all the expenses incurred was 
furnished by Taylor, and a considerable debt was created by the ship- 
ment of the cargo to London, the freight alone amounting to several 
thousand dollars. 

The grounds assigned by plaintiff, both in his letter and in his oral 
testimony before the court for abandoning the enterprise, were that 
the defendant, Taylor, had failed and refused to make him a title to one- 
half of the mines, as promised, 

There was no mirket in Loncon nor elsewhere for this Cuban as- 
phaltum, only a small portion of that shipped could be sold, and the 
highest offer made for it was not sufficient to pay the freight and charges 
on the cargo. It is unnecessary to recapitulate the evidence upon which 
we base our conclusion on this point. The sale of the asphaltum was a 
complete failure. 


lw Ad 
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The final result was that Taylor sold the mines and received as the 
price of the same some stock in the company who were to own them, 
and which he considered worthless, and, to avoid the expense that hold- 
ing the stock might involve him, returned it to the party from whom he 
received it. 

We have carefully considered the reasons assigned by Seelye for 
abandoning the concern, with a view to ascertain whether his complaint 
was well founded. Have considered it as a question of fact as well as of 
law. Taylor did, in an act of partnership between him and Seelye, dated 
on the 1st of June, 1872, declare that Seelye was the joint owner of the 
mines with him, and he subsequently wrote to Seelye, expressly confirm- 
ing this fact. There is no doubt that this was sufficient to have invested 
him with the half ownership of the mines. No formal deed was neces- 
sary to effect this. ; 

The ownership of the mines did not comprise the ownership of the 
soil in which the mines were located, as we learn from the evidence in 
the record, but merely the privilege of working the mines and taking the 
material or ore therefrom, which privilege, it also appears, was lost or 
forfeited by an abandonment of the mines for six months. 

The mines being situated in the Island of Cuba, the question respect- 
ing the title to them must be governed by the laws of Spain. We have 
carefully examined the Spanish law on this point, and are satisfied that 
even a verbal sale of the mines would have conferred a legal title. In 
that part of the Partidas which treats of sales, we find a chapter (VI) 
bearing this title: “En que manera se debe facer la vendida y la 
compra ;” and from this chapter we quote the following : 

“Compra y vendida se puede facer en dos maneras; la una es 
con carta y la atra sin ella.” And this principle applies to all kinds of 
property, movable, or immovable, for, from an examination of the whole 
subject, as there laid down, we find no distinction, and by an early 
decision of this Court, in the case of Gonzalez vs. Sanchez, 4 N. S. 658, 
such was held to be the law of Spain. 

It is well to note that this complaint does not seem to have been 
timely. It was not urged in response to the letter which purported 
to confirm the right conceded to Seelye in the act of partnership, 
and we are inclined to believe it would never have become so prom- 
inent in his mind, if the conviction had not, about that time, overtaken 
him, that the mining and shipping of asphaltum was a decided failure, 
and likely to involve the owners of the mines and cargo in a considera- 
ble liability. 

If we gave weight to the speculative opinions of witnesses touch- 
ing the nature of these mines, or even to the speculation that one per- 
son, who figures prominently in the history of these mines was, by great 
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shrewdness, enabled to make out of them, we might come to a different 
conclusion on this point ; but we prefer to take the actual results of the 
trials made by the parties to this suit to sell the cargoes shipped, and 
look at the actual facts, than form our opinions from the speculative 
estimates of witnesses, und an occasional “ lucky hit” made with them 
by enterprising adventurers. 

The Cuban asphaltum, as an article of commerce, was a failure. 
There is no doubt but that plaintiff and defendant, and others who 
testified in the case, were at one time of a very different opinion, and 
sincerely believed in the value of the mines: and we believe, too, that 
the plaintiff is largely responsible for the favorable impression that the 
defendant at one time entertained of this enterprise, produced by his 
favorable representations, after he had visited and examined the mines, 
and it was mainly from that representation that Taylor was induced 
to make a further advance of money to work them. 

We have thus commented upon the facts of this case, presented in 
the record, under the view that by the liberal construction of the plead- 
ings contended for by the plaintiff, it was entirely legitimate to do so. 
We are, however, of the opinion, that a thorough investigation of all 
the facts pertaining to this controversy, and a just and complete settle- 
ment between the parties could only be made by and through an action 
of partnership. In other words, that the exception filed by the 
defendant was properly sustained by the judge a quo. 

The plaintiff swears that the contract of partnership was never car- 
ried into effect, and some acts and writings of the defendant, to some 
extent, corroborate this statement. But on a careful consideration of 
all the evidence, we are satisfied that there was a partnership between 
the parties, and that their acts and proceedings relating to these mines, 
after June 1, 1872, are to be considered as done under this contract. 
There is the contract itself, stipulating clearly the obligations and duties 
of each party. 

The plaintiff gave his notes as stipulated, and delivered them to the 
defendant. Defendant furnished the money, as he promised to do, to 
carry out the purposes of the partnership. The mines were worked as 
provided by the contract. Taylor swears that all this was done under 
the partnership contract. Seelye acted as the managing partner. He 
got out a cargo of asphaltum, and shipped it in his own name, which he 
surely would not have done were he a mere agent. 

In several letters written by Seelye to Taylor he makes distinct 
acknowledgments that this partnership agreement had gone into effect. 
It is, perhaps, only necessary to quote from one of these letters of Sep- 
tember 10th, 1872, in which he uses this language : 

“Over three months since this contract between you and I was 
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' made, and I have gone on faithfully in the performance of my part of it, 
and greatly to the detriment of my personal interests.” 

He could have referred to no other contract than the one of part- 
nership. 

The power of attorney, given subsequently to the date of this part-- 
nership contract, would seem somewhat inconsistent with a continuance 
of the partnership, but it seems to have been thought necessary by the 
attorney in Cuba, who advised the same; and, on considering all the 
facts relating to it, and the situation of affairs relating to these mines, 
and of the parties themselves at the time it was given, we cannot believe 
that this power of attorney was intended to supplant and did, in fact, 
abrogate the partnership. 

Entertaining these views, we think the judgment appealed from was 
correct, and it is, therefore, affirmed with costs. 








No. 7975. 


Woop, Staypack & Co. vs. JoHN Roocu1, NEw ORLEANS INSURANCE As- 
SOCIATION, GARNISHEE. 

Plaintiffs, with a final judgment against Defendant for more than $1000, seized in the hands 
of Garpvishee property worth only $600. The contest is between Plaintiff's and Gar- 
nishee, both claiming aright of priority and preference on the property seized, and the 
dispute is limited to that property. This Court is without jurisdiction ratione materiae 
and the Appeal is dismissed. 


oo from the Fourth District Court, parish of Orleans, Houston, J. 





Kennard, Howe & Prentiss for Plaintiffs and Appellees. 

On appeal from a judgment making absvlute a rule to traverse the 
answers of a garnishee, which traverse is limited to the question of 
right of the garnishee to retain certain stock in its hands, the stock 
constitutes the matter in dispute, and if it is not shown to be worth 
more than one thousand dollars, the Supreme Court has no juris- 
diction. 


Alfred Grima, for Garnishee and Appellant. 

First—In cases of seizure by garnishment upon a judgment for an 
appealable amount, the jurisdiction of this Court is tested by the 
demand of the ju:'gment creditor, where he and the garnishee set 
up adverse claims against the thing seized. 

Second—The Constitutions of 1845, art. 63, of 1852, art. 62, and of 1868, 
art. 74, did not in words specify cases where a fund is to be dis- 
tributed as failing under its jurisdiction. This Court, under the 
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rule of said constitutions, maintained its jurisdiction in cases of 
concurso, where the fund was of an appealable amount. The Con- 
stitution of 1879, art. 81, in specifying the case of a fund to be dis- 
tributed, confirms the jurisprudence settled under former constitu- 
tions in cases of concurso. 


Third—This case does not present any issue of the ownership of the 
property seized ; the value of the same is not the test of the juris- 
diction of this Court. 


Morton to Dssmiss. 


The opinion of the Court was delivered by 

Pocut, J. Plaintiffs and appellees move to dismiss this appeal 
taken by the garnishee for the following reasons : 

1st. Because we are without jurisdiction ratione materie. 

24. Because the matter in dispute does not exceed one thousand 
dollars. 

3d. Because the fund and property to be distributed do not equal 
in value one thousand dollars. 

4th. Because the garnishee has not an appealable interest suffi- 
cient to give this Court jurisdiction. . 

The record shows, that plaintiffs, as judgment creditors of the 
defendant for $2479 80, issued execution on their judgment and ob- 
tained garnishment process directed against the New Orleans Insurance 
Association. 

In answer the garnishee denied any indebtedness to defendant, or 
to have in its possession or control any funds, property, rights, or 
credits belonging to defendants, but admitted that he was the owner of 
twenty shares of its capital stock at a par value of $30 each, and finally 
averred that it was a creditor of defendant for $942 49, to secure the 
payment of which the company claimed a priority of right on the stock 
owned by defendant, or on the proceeds of the same. 

Plaintiffs traversed the garnishee’s answer, moved to strike out its 
claim for alleged pricrity on the stock, and for an order directing the 
sheriff to sell the defendant’s stock, and to apply the proceeds to part 
satisfaction of their judgment. 

Judgment was rendered in their favor as prayed for, and the Insu- 
rance Company, garnishee, has appealed. 

The four grounds urged by appellees for the dismissal of the 
appeal, amount in reality to only one, to-wit: our want of jurisdiction 
ratione materi, because the matter in dispute in the proceeding does 
not exceed one thousand dollars. 

They contend that the amount involved in this appeal is the value 
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of defendant’s stock in the Insurance Company, shown by the garnishee 
to be worth only six hundred dollars, an amount which falls far short 
of our jurisdiction ; that the judgment against defendant has long 
since become final, and that the amount of such judgment cannot be 
made the test of our jurisdiction on this appeal. 

Appellant urges that, in their supplemental petition for garnish- 
ment process, plaintiffs prayed for judgment against the Insurance 
Company for $2479 80, and that this prayer fixes the character of their 
action, and is for an amount sufficient to vest this Court with jurisdic- 
tion. Several authorities are quoted in support of this position, and 
if such was the actual state of the pleadings, appellant’s conclusions 
would be irresistible, and his appeal would be maintained. 

But the record presents a different issue, for it appears that in 
their traverse to the answers of the company, plaintiffs did not 
negative all its statements ; but on the contrary, admitted the truth of 
its answer, in so far as it showed that the only property which defend- 
ant had in the company consisted of his twenty shares of stock, valued 
at $600, and they only denied and moved to strike out that part of 
the answer in which garnishee, alleging a claim against defendant, 
urged his right of preference to the proceeds of such stock, in payment 
of its debt ; and concluded, in their rule, by praying for an order direct- 
ing the sale of such stock by the sheriff, and the application of the 
proceeds thereof to the satisfaction of their judgment by preference 
over all other creditors. 

They did not pray for a moneyed judgment against the garnishee, 
or for any other relief, beyond the recognition of their superior privi- 
lege on the proceeds of the stock. 

By resorting to this rule, plaintiffs unequivocally shifted their posi- 
tion, and clearly abandoned their previous prayer, as set forth in their 
supplemental petition. The character and amount of their demand 
against appellant are therefore to be tested under the relief prayed for 
in their rule to traverse garnishee’s answer; and the issue is thus 
narrowed down to the struggle between plaintiffs and garnishee for the 
control and appropriation of the proceeds to be realized by the sale of 
defendant’s stock in the Insurance Company, and the judgment appealed 
from did not, and could not, pass or adjudicate upon any other matter. 

The pleadings exhibit no contestation between plaintiffs and defend- 
ant ; all matters of dispute between them having long since been set- 
tled by the final judgment rendered by this Court on the original 
demand. We, therefore, conclude that the real and only matter in dis- 
pute under the pleadings, as they reach us on this appeal, is the value 
of the stock owned by defendant in the Insurance Company, which 
stock is shown to be of an amount under our appellate jurisdiction, 
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and that under no circumstances we can render in this case a judg- 
ment for a sum exceeding onethousand dollars. The door, is therefore, 
closed against us, and the judgment must remain undisturbed. 

The authorities quoted by appellant refer to a well established rule 
of jurisprudence under which the jurisdiction of this Court, in appeals 
in garnishment proceedings, is to be tested by the amount of plaintiff’s 
claim against his debtor, and for a like amount over and against the 
garnishee. In those cases, the rule was applied where plaintiff coupled 
with his original suit an attachment in the hands of a third person, 
and prayed for judgment against both debtor and garnishee in an 
amount sufficient to vest jurisdiction in the appellate court ; or where 
on execution of a judgment previously obtained against his debtor, 
plaintiff, in his garnishment process, sought to recover judgment against 
the garnishee personally in an appealable amount. But such are not 
the issues presented in this case, when plaintiffs ask for no judgment 
against their garnishee personally, but seek to recover judgment 
affecting property of the value of six hundred dollars only. In this 
case the only contestation is between plaintiffs and garnishee, both 
claiming preference over a fund to be distributed, and not of an appeal- 
able amount; and in such a case the amount of the original demand 
being no longer contested, cannot be used as the test of our juris- 
diction. 

It is, therefore, ordered that the appeal herein taken be dismissed 
at appellant’s costs. 


No. 6421. 
L. L. MayeEnno vs. Mrs. J. H. Mintuavupon, WIFE &c. 


ON THE MOTION TO DIsMIss. 
The amount of taxes on the property in controversy and the revenues therefrom are evidenced 
by the Record. It is sufficient to show the appealable amount in dispute. 


ON THE MERITs. 
The proceedings by which the purchaser at a tax-sale sues to be put in possession, although 
summary, should be by Petition and Citation, and not by Rule to show cause. Fischel vs. 
Mercier, 32 An., 704, affirmed. 


ee from the Superior District Court, parish of Orleans. Lynch, 
J. 





Chas. 8. Rice, A. E. Billings and J. H. Ferguson for Plaintiff and 
Appellee. 


J.S. Tully for Defendant and Appellant. 
First—A proceeding by rule to be placed in possession of property alleged 
to have been purchased under Act 47 of 1873, at a tax-sale, is not 
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authorized by law. The party applying must proceed by petition 
and citation. 
Second—In a tax-sale every formality of law must be complied with 


under pain of nullity. 





On Motion To Dismiss. 

The opinion of the Court was delivered by 

HowEL., J. A motion is made to dismiss this appeal on the grounds 
that the appellant has no appealable interest and has not made proper 
parties to the appeal. 

First—The answer of the appellant to the rule, from the judgment 
on which the appeal is taken, alleges that the value of the property in 
controversy is $6000, which is supported by the amount of the taxes 
thereon an1 the revenues therefrom, as shown in the record, the contest 
being between the purchaser at a tax-sale and the original owner for the 
delivery and possession of the property. 

Seconi—The second ground is not urged in appellee’s brief, but 
we do not find any force in it. 

Motion refused. 





ON THE MERITs. 

The opinion of the Court was delivered by 

Pocué, J. Plaintiff, alleging that he is the purchaser at a tax-sale 
of certain property assessed in the name of defendant, proceeds by rule 
to obtain possession of the property thus acquired by him and yet in 
the possession of the original owner. 

Defendant excepted to the proceeding by rule, her exception was 
overruled, and she answered alleging the nullity of plaintiff’s title, on 
the ground of irregularities and illegalities in the tax-sale. 

From a judgment rendered against her on the merits, and having 
reserved the benefit of her exception, defendant has taken the present 
appeal. 

In the case of Fischel vs. Mercier, 32 A. 704, we reviewed in full the 
ilentical question involved in defendant’s exception, and we decided 
that the purchaser of property at a tax-sale cannot, under our laws, pro- 
ceed to evict the former owner by a proceeding by rule, but must bring 
his action by petition and citation, under which the validity of his pre- 
tended sale can be fully investigated. 

The district judge erred in overruling defendant’s exception in this 
case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed ; that the exception of 
defendant to the proceeding by rule be maintained, and that plaintiff’s 
action be dismissed at his costs in both courts. 

















NEW ORLEANS, NOVEMBER, 1880. 





Allen, Nugent & Co, vs. Cary et al. 





No. 7960. 


ALLEN, Nugent & Co. vs. G. W. Cary ET AL. 


A Motion was made in the Court a qua to dismiss the Appeal, on the ground that the surety on 
the bond was a commercial firm, which did not answer the requisites of the law. The 
lower Court did not pass upon this point in deciding the Rule, and reserved the right of 
Appellees to urge it befors this Court. The parties not having appealed from the ruling, 
this Court cannot revise it. 

The partner who signed the name of his firm on the bond, being personally bound and pre- 
senting the legal qualifications of a surety, the bond is valid and the Appeal should be 
maintained. 


oon from the Third District Court, parish of Orleans. Monroe, J. 


W.S. Benedict for Plaintiffs and Appellees. 


Bayne & Renshaw and John A. Campbell for Defendants and Ap- 
pellants. 
The Court a qua, after hearing, determined the solvency of the surety. 
A commercial firm is competent to become sureties where the partners 
consent, and the person signing the bond is always bound and is a 
good surety. 


On Morton To Dismiss. 

The opinion of the Court was delivered by 

BerMupDeEz, C. J. The appeal bond in this case was signed by A. H. 
May, in the name of the firm of Richardson & May, as surety, of which 
he was a member. 

It is claimed that, because the bond is signed in the name of the 
partnership, it is irregular and void. In support, it is said: that the 
name of the proposed surety is not that of a person able to contract ; 
that the firm, as such, cannot become surety without the consent of its 
members ; that one of the members is a non-resident and does not 
possess the requisites of the law ; that the surety on the appeal bond 
is not such as the law requires. 

The record shows that an identical rule was taken below by the 
plaintiffs, under which evidence was received. But the court merely 
passed upon the solvency of the surety, reserving the rights of the 
plaintiffs-‘to urge before this Court the other grounds, dismissed the 
rule. 

We find no complaint of that judgment here, neither party having 
appealed from it. In the absence of such complaint and appeal, we 
can pass upon neither the fact of the authorization of May by his 
co-partner Richardson to sign the bond, in the name of the firm, nor 
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upon the fact of the goodness and solvency of May or of the firm, and 
are confined to the other grounds. 

It is well settled, that the partner who subscribes the name of the 
firm, without authority, is personally bound in all cases. 13 L. 362; 21 
A. 731. 

We derive our information of the signature of the bond, in the name 
of the firm, by Mr. May, from the motion and the brief in support of 
it. On the face of the motion, it is untenable. 

The right of appeal is a constitutional and valuable one, which 
should always be entertained with favor whenever it exists. 30 An. 285. 

It is, therefore, ordered that the motion to dismiss be overruled. 


No. 8088. 


City oF NEw ORLEANS vs. J. R. A. GAuTHREAUX. W. H. MERKEL, INTER- 
VENOR. 


The individual creditor who has attached partnership assets. is not a necessary party to a 
suit in which a liquidator is subsequently appointed. 
The attachment of the partnership assets by the individual creditor is illegal and must be 
dissolved, and the attached property surrendered to the liquidator of the partnership. 
The order of court appointing a liquidator, is an interlocutory order, which may be rendered 
in vacation. ; 

A judgment rendered in vacation by consent of the parties is valid even as to third persons, 
in the absence of fraud and collusion. 

There is no reason in law to infer that the testimony of a party to the suit would be prejudicial 
to his side of the controversy, from the fact that he does not offer himself as a witness 

It is now well settled in principle, that a partnership may be created by construction of law, 
as to third persons, although neither intended nor actually existing as between the par- 
ties themselves. 


PPEAL from the Civil District Court, parish of Orleans. Tissot, 
J. 


Samuel P. Blanc, Assistant City Attorney, and F. N. Butler, for 
Plaintiff and Appellant. 


Breaux & Hall and Ellis & Ellis for Merkel, liquidator, Appellee. 

First—The effect of an attachment is to divest the possession, not the 
ownership, of the debtor. As to the creditor, the only effect is to 
give him a privilege on the property attached, with right to be paid 
by preference from its proceeds. 9 Rob.375, Tyler’s case. 

Second—Partnership property cannot be seized for the individual debt 
of one of the partners. 21 An. 518; 27 An. 556; 11 R. 130; 3 An. 
319. Nor can a partnership debt due a partnership. 10 An. 756; 
3 An. 322 ; 27 An. 556; 11 R. 130. 
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Third—A judgment appointing a liquidator is an interlocutory order 
under Rule III, Rules Civil District Court. 

Fourth—Parties to a suit are competent to agree that the judge shall 
take a case under advisement and sign the judgment in vacation, 
and such judgment is good as to third persons. 27 An. 402, 403; 
15 An. 477. 

Fifth—An appointment made by a court of competent jurisdiction, in 
due form, cannot be inquired into collaterally. 28 An. 806. 

Sixth—Possession creates a presumption of ownership. H. D. p. 1194, 
No. 13; do. p. 488 ; Louque’s Dig. p. 502, No. 3, p. 232 (ce). 

Seventh—Persons are often held partners, as to third persons, when 
either by just implication, or expressly, they are not to be deemed 
partners between themselves. 18 An. 631; Story on Part. 2 36, 37, 
48, 49, 53, 54, 64,65; 3 Kent. 43, pp. 31-33; 4 N.S. 127; 9 Johns. 
489 ; 4 R. 314; 5 La. 408; 30 An. 1180; 6 N.S. 50; 37 Conn. 259. 

Eighth—As towards third persons a partnership may arise by mere op- 
eration of law, against the intention of the parties thereto. 2 Hy. 
Black, 235 ; 4 Barn. and Ald. 663; 16 Ves. 49; 17 Id. 404; 19 Id. 
291 ; 18 Id. 300; 6 Madd. 145 n. ; 4 East. 144; 10 Johns. 226; 16 Id. 
34; 1 Story, C. C. 371; 1 Cliff. 28. 


H. N. Ogden on same side. 


The opinion of the Court was delivered by 

FENNER, J. In the principal suit herein, the city of New Omen, 
proceeding as a creditor of J. R. A. Gauthreaux, individually, obtained a 
writ of attachment, and caused to be seized thereunder the stock of 
goods and other contents of a grocery store, No. 48 Canal street, the 
business of which was carried on by W. H. Merkel, under the business 
name or style of “ W.H. Merkel.” It also garnisheed in the hands of 
Merkel all the rights, credits aud property of Gauthreaux in the posses- 
sion or under the control of Merkel. 

Shortly after this seizure, Merkel instituted a separate suit in the 
same court against Gauthreaux, averring that a partnership existed be- 
tween the two, which transacted the grocery business at No. 48 Canal 
street, under the firm style of “ W. H: Merkel ;” that said partnership 
had been dissolved ; that the city of New Orleans, as an individual 
creditor of Gauthreaux, had caused to be attached and taken into pos- 
session by the sheriff the goods and stock of the partnership ; and that, 
by reason thereof, it was for the best interests of the creditors of the 
partnership, entitled to be paid out of its assets by preference over the 
individual creditors of Gauthreaux, as well‘as of all concerned, that a 
liquidator should be appointed, and that a judicial settlement of the 
partnership affairs should be made. He, therefore, prayed that a liqui- 
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dator should be appointed, and for a full liquidation and settlement of 
the partnership, and, after payment of its debts, for judgment decreeing 
him entitled to his partnership interest of one-third in the residuum. 
Gauthreaux answered, admitting the partnership, and concurring in 
the appiication for a liquidator. Thereupon, on motion to that effect, 
suggesting various circumstances rendering the immediate appointment 
of a liquidator necessary, and upon the written consent of most of the 
ereditors of the concern of “ W. H. Merkel” approving the application 
for judicial liquidation, and recommending that Merkel himself should 
be appointed liquidator, the Court did so appoint him, requiring bond 
and security. He gave the bond, and qualified accordingly. 

Thereupon Merkel, as liquidator aforesaid, intervened in this suit, 
claiming as liquidator the ownership and possession of the property 
attached, as being partnership property, not liable to seizure by an in- 
dividual creditor, and demanding a dissolution of the attachment. 

The city defends, (1), denying the validity of the appointment as 
liquidator ; (2), putting at issue the existence of the partnership ; (3), 
claiming the property seized to be that of Gauthreaux individually. The 
objections to the validity of the appointment are not tenable. They are, 
first, that the city of New Orleans, by reason of its attachment, was a 
necessary party to the liquidation suit. Notso. The effect of the at- 
tachment was to divest possession, not to disturb ownership, and the 
only result, if the attachment had been maintained, would have been to 
entitle the city to be paid by preference out of the proceeds of the prop- 
erty. The rights of the partnership, and of Gauthreaux & Merkel as 
partners inter se, could only be settled contradictorily between them. 
The city was not precluded, by the appointment of the liquidator, from 
opposing all lawful defenses to his interference with her seizure, as she 
has done in this very case. The liquidator has no greater right than 
the partnership itself would have bad, and the city has nothing to com- 
plain of. She does not pretend to be a creditor of the partnership, and 
she certainly will not admit that her seizure has made her a partner. 
Only partners and partnership creditors have a direct interest in the 
liquidation of a partnership. 

Second. It is objected-that the judgment appointing the liquidator 
was a nullity because rendered in vacation. Itis nota judgment, prop- 
erly speaking, but a mere interlocutory order, as to which the rules of 
the District Court provide that the court shall be always open. Besides, 
it was rendered by consent, and a judgment so rendered is valid between 
the parties, and, in absence of proof of fraud and collusion, as to third 
persons also. 27 A. 402; 15 A. 477. 

Evidently, the vital question in the case is, partnership vel non. 
If the effects attached are partnership assets, it is past controversy that 
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they cannot be seized at the suit of a creditor of an individual partner. 
If they are not partnership assets, it is equally clear that Merkel, what- 
ever may be his personal rights, cannot claim possession in, his capacity 
of liquidator. 

It is not disputed that the grocery business carried on at No. 48 
Canal street was conducted by Merkel personally, and exclusively in his 
name. It is equally admitted that Gauthreaux furnished capital used in 
the business and was interested in both the profits and the losses. From 
these facts alone it indisputably follows that both Merkel and Gauth- 
reaux incurred all the liabilities of partners, and that Merkel, at least, was 
vested with all the powers to bind his co-partner. 

The theory of the city that Merkel gave his entire time to the super- 
vision and direction of the business, and subjected himself to all the 
responsibilities of a partner, without having any interest in the profits, 
is, to say the least, violently improbable, in the absence of proof of 
any agreement to remunerate him otherwise. To sustain this theory, 
the city relies upon the merest inferences from the slightest possible 
circumstantial evidence. 

It offers some proof, by no means satisfactory, of the general repu- 
tation of Merkel as a man without means prior to the inauguration of 
the business. It was not necessary that Merkel should furnish capital ; 
he might well have set his time and labor in superintending the busi- 
ness against Gauthreaux’s money. It is further shown that Merkel had 
no previous experience in the grocery business, It appears, however, 
that care was taken to engage the services of a competent and experi- 
enced grocer to aid in the conduct of the business, and it may well have 
been that Gauthreaux, in confiding so serious a trust of his means and 
credit, was more concerned in the trustworthiness of the man than in 
his business experience. 

Proof is also offered, of conversations of Merkel and Gauthreaux, 
during the existence of the business, in which they denied the partner- 
ship. Neither one of them ever denied that Merkel was interested in 
the concern, which seems to be the vital point here. They only denied 
that Gauthreaux was a partner. Considering that Gauthreaux was a 
dormant or secret partner, whose name was not intended to be disclosed, 
these denials are easily accounted for, and they certainly throw no sus- 
picion upon the interest of Merkel. This constitutes the whole affirma- 
tive proof offered by the city. On the other hand, the liquidator pre- 
sents— . 

First—The judicial admissions of both the partners as to the part- 
nership, and as to the interest of both in the profits and losses. 

Second—The testimony of Mr. Logan, a highly respectable and un- 
impeached witness, who first suggested the enterprise to Merkel and 
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Gauthreaux, and who was present at interviews between them touch- 
ing its initiation, and was interested in the matter, because, being an ex- 
perienced grocer, he desired to be, and was, employed to aid in the con- 
duct of the business. He testifies positively to the express verbal 
agreement between them, that they were to be partners and were to share 
in the profits and losses in the proportion of two-thirds to Gautheraux 
and one-third to Merkel. 

Third—The testimony of Wilcox, the representative of Bradstreet’s 
Commercial Agency, who called upon Merkel, in August, 1879 (a date 
not at al! suspicious), for the purpose of getting information as to the 
means of the concern, and who states that Merkel then told him that 
he and Gauthreaux were partners and their interests were as stated in 
the testimony of Logan. 

Fourth—The testimony of sundry witnesses, showing that the part- 
nership, although nominally secret, was generally suspected, if not 
notorious. 

In the absence of countervailing proof, this testimony of unim- 
peached witnesses, intrinsically probable and natural in itself, and con- 
curring with all the outward and admitted facts, must be accepted as 
sufficient proof entirely satisfactory to our minds, that Gauthreaux and 
Merkel were, in the strictest sense, partners inter se as well as with re- 
gard to third persons, and interested as such in the profits and losses, . 

The inference sought to be drawn from the failure of Gauthreaux and 
Merkel, to testify personally in the case, that their testimony, if given, 
would not have sustained the partnership, has no support in principle or 
authority. The presumption from failure to produce the best evidence 
is confined in its application to documentary evidence in the possession 
or control of one party only, and by him suppressed or withheld. It is 
not extended to witnesses who may be summoned and examined by 
either party. It appears in the record that Merkel, though he did not 
take the stand, was in court throughout the progress of the trial, and 
open to examination by the city. 

The law authorizing parties to testify does not compel them to do 
so, or impose any penalty on them for not doing so. When they have 
proved their case by other competent witnesses, the weight of such evi- 
dence is not impaired by failure to supplement it with their own. 

But upon much broader general principles, we should reach the 
same conclusion in regard to the rights of the liquidator in this case, 
even if it were established, as contended by the city, that Merkel had no 
interest in the profits. 

It is true that interest in the profits is essential to constitute part- 
nership, and it is also true that partnership must be created by the 
consent of the parties. C. C. 2805-11. But these principles apply only 
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to the partnership as between the parties. In commenting upon the 
definition of partnership given by Puffendorf, not substantially different 
from that of our Civil Code, it was said in the recognized leading case 
of Waugh vs. Carver, “ The definition of a partnership, cited from Puf- 
fendorf, is good, as between the parties themselves, but not with respect 
of the world at large.” 2 Hy. Blackst. 235. It is perfectly settled, not 
only by the teachings of all text-writers, but also by the unanimous 
jurisprudence of courts, that a partnership may be created by construc- 
tion of law, as to third persons, although neither intended, nor actually 
existing, as between the parties themselves. 
See Story and Parsons on Part. passim. 

Thus a party who participates in the profits of a business, though 
he had not consented to be a partner and had not even held himself out 
as a partner, will be bound to all persons dealing with the concern, as a 
secret or dormant partner. Parsons, Part. 30. Soa party who has not 
agreed to be a partner and has no interest in the profits, will yet be held 
as a partner as to such persons, if he allow his name to be used as a 
principal in the business. Parsons, Part. 31. 

In this case, such a partnership would have been created in the 
case, supposed, as to the creditors of the concern, of “ W. H. Merkel,” 
under which Gauthreaux would be bound as a dormant, and Merkel as 
a nominal partner. ~~ 

As against such a partnership its creditors are entitled to all the 
rights and remedies which they would have had, if it had been both an 
actual and ostensible partnership. 

They are entitled to be paid out of the stock of the concern by 
preference over individual creditors. So far as creditors are concerned, 
such a partnership is to be settled like any other. 

Merkel, even if he had been a merely nominal partner, would yet, 
by reason of his personal liability, have had the right to provoke a set- 
tlement for the purpose of compelling the application of the stock and 
assets of the concern to the liquidation of its debts, in order to lessen 
and ascertain his ultimate responsibility. It could not be pretended 
that he would be bound to stand by and see the stock of the concern 
absorbed by individual creditors of Gauthreaux to whom he was not 
liable, and himself left bound for the whole of the partnership debts. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s cost in both courts. 














1132 SUPREME COURT OF LOUISIANA, 











Devonshire vs. Gauthreaux, Civil Sheriff, and Stewart. 








No. 7803. 


RicHarD DrEvoNSHIRE Vs. J. R. A. GACTHREAUX, CiviL SHERIFF, AND Davip 
STEWART. 

Plaintiff in injunction, claiming as his own, property under seizure, not having in his Peti- 
tion alleged the source of his title, Defendant has the right to show, without having 
pleaded fraud and simulation, that the title is fraudulent and simulated. 

The purchaser who leaves the property purchased in the bands of the vendor, must, when 
the same is seized by the creditors of the latter, show by clear proof that the sale is 
real, in order to destroy the presumption of simulation. 


oa from the Fourth District Court, parish of Orleans. Houston, 
J. 


Bentinck Egan for Plaintiff and Appellee. 
T. M. Gill for Defendant and Appellant. , 


The opinion of the Court was delivered by 

Pocuét J. Under a writ of fieri facias issued in the suit of David 
Stewart vs. John Davie, the sheriff seized six. mules which he found in 
the possession of said Davie in this city. Whereupon, plaintiff in this 
case, alleging that he was the owner of said mules, sued out an injune- 
tion restraining the sheriff and the seizing creditor from proceeding fur- 
ther in the seizure and sale of the property thus levied upon. 

Stewart, the defendant, answered, admitting the seizure as alleged 
in execution of his judgment against John Davie, but denied all other 
allegations set forth in plaintiff's petition; and from a judgment ren- 
dered against him he has taken the present appeal. 

On the trial plaintiff introduced evidence for the purpose of showing 
that the property under seizure was part of a purchase made by him 
from John Davie, on the 5th of June, 1879, consisting of ten mules, four 
wagons or cotton floats and harness, for the price and sum of thirteen 
hundred and fifty dollars cash. 

And upon defendant attempting to prove that such alleged sale 
was a fraudulent simulation, as a scheme to remove John Davie’s prop- 
erty from the pursuit of his creditors, plaintiff objected to the intro- 
duction of any evidence for such purpose, on the ground that defend- 
ant had not alleged fraud and simulation, and that such evidence was 
therefore inadmissible under the pleadings, and from an adverse ruling 
he reserved a bill of exceptions. 

Plaintiff had merely alleged his ownership of the property seized by 
the sheriff, without specifying his source or chain of title; and every 
muniment of his alleged title was, therefore, put at issue by the plea of 
general denial, under which defendant was certainly entitled to rebut 
and negative every particle of evidence offered by plaintiff in support 
of his alleged title ; and particularly of his good faith in his alleged 
purchase. 
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The evidence having shown that the property under seizure was 
at the time in the vendor’s possession, the presumption of law was that 
the aileged sale was a simulation ; and without specially alleging simu- 
lation, defendant had the undoubted right to administer proof in sup- 
port and in vindication of the presumption established in his favor by law. 

Had plaintiff, in his petition, alleged the particular source or foun- 
dation of his title, by stating, for instance, that it originated in a pur- 
chase from John Davie, and the circumstances of such purchase, it 
would then have been incumbent on the defendant to have alleged fraud 
or simulation, as a condition precedent to the introduction of evidence 
in support of the plea. 

But a judgment creditor, who pursues in the possession of his 
debtor property well known to have been previously his, and is met by 
a third party with the allegation that he is the owner of such property, 
without alleging the mode of his acquisition, cannot be held to greater 
precision in his answer than is found in the claimant’s petition. 

The lower Court did not err in admitting the evidence objected to. 
The evidence is necessarily conflicting, but after carefully perusing all 
the testimony in the record and weighing all the circumstances of the 
case, we are satisfied that plaintiff, who claimed to be the owner of 
movable property found at the time of seizure in the possession of his 
alleged vendor, and who had, therefore, the burden of proving the 
reality of his purchase, has failed to make out his case; and we con- 
clude that the whole transaction was a palpable simulation, intending to 
screen Davie’s property from the pursuit of his creditors, and partic- 
ularly from the action of the defendant David Stewart. 

The salient facts of the case as shown by the record, are: 

That John Davie, who had been engaged in the draying business 
on the levee, principally in the sugar market of this city, nearly all his 
life, owned and used in his business two mules and four vehicles or 
drays, and necessary harness, and that his business season began in the 
early part of November and ended about the middle of February of 
each year, lasting about three months and a halt. 

It appears that on the 4th of June, 1879, process was served on 
him in the suit of David Stewart, who, in due course, obtained judg- 
ment against him for $445; and that on the day following, he made 
a written sale of his mules and wagons, which was all the property he 
owned in the world, to plaintiff, a deputy clerk in the District Court of 


‘the United States. 


A few days after, Davie and Devonshire rode together to a planta- 
tion some few miles above this city, where the mules were then in 
pasture, and that Davie then notified the owner of the pasture of his 
sale to Devonshire, but added that he would continue to be responsible 

73 
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for the cost of the pasturage. It is not even pretended that the pur- 
chaser saw the mules at that or any other time. 

Sometime in September following the mules were removed from 
the pasture and brought back to the city and stabled cn Davie’s prem- 
ises by him, who was in uninterrupted possession of them until the 
date of the seizure. No change in the business of draying, in the pur- 
chase of feed, in the line of teamsters, or other incidents, is shown to 
have been made; but plaintiff contends that Davie was acting as his 
agent in the control and management of the business, and was to 
receive one-third of the profits as his compensation for his services. 
It also appears that the funds used for the cash payment of the pre- 
tended sale, were borrowed by plaintiff from his brother, John Devon- 
shire, to whom he gave his promissory note, payable in one year ; and 
the testimony of plaintiff himself shows that he knew nothing of the 
value of mules, and still less of the details of the business in which he 
proposed to venture; for which reasons he claims to have retained the 
services of his friend and vendor to manage and profitably carry on 
the same for him. 

In other words, we are called on by plaintiff to subscribe to the 
theory, that a deputy clerk of a court, desirous of increasing his income, 
will undertake a venture in a line of business of which he knows abso- 
lutely nothing, borrowing for the purchase of a stock in trade the sum 
of $1350, and that he finds a convenient friend who has a life-training 
and experience in that particular line, and a well-established custom, 
carrying on business on which he realizes $45 a day, for three months 
and a half of the year, willing to sell him the implements of his trade as 
well as its good will and custom, and to take charge of the same as an 
employee for one-third of the profits. 

Common sense and experience in human affairs both repel such a 
proposition, and force the conclusion that the real object was to defraud 
the creditors of Davie. 

Defendant claims damages on account of the injunction, but we find 
no evidence in the reeord on which to rest a judgment on that branch of 
the case, and we shall reserve his right to claim such damages ina 
separate action. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed: tbat plaintiff's 
injunction and his demand for the ownership of the property seized by 
the sheriff in the suit of David Stewart vs. John Davie be rejected, and 
that he be condemned to pay costs in both courts. And it is further or- 
dered that the right to sue for such damages as he may have suffered 
by plaintiffs injunction be reserved to defendant. 

Rehearing refused. 
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No. 8080. 


STATE OF LOUISIANA EX REL. NEWMAN, District ATTORNEY, ET AL., VS. BEN. 
HAYLEs. 


This Court will take notice ex proprio motu of the unappealable amount of the matter in dis- 
pute and dismiss the Appeal. 


PPEAL from the Sixth Judicial District Court, parish of West Carroll. 
Brigham, J. 


D. J. Norwood, E. F. Newman, District Attorney, and J. C. Egan, 
Attorney General, for Plaintiffs and Appellants. 


David Todd, T. J. Polk and Spencer & White, for Defendant and 
Appellee. 


The opinion of the Court was delivered by 

Topp, J. There is a motion to dismiss the appeal in this case, on 
the ground that the transcript was not filed on the return day fixed by 
the court. 

We find it unnecessary to pass upon this motion, for we are met at 
the threshold with a graver question touching our jurisdiction of this 
case, which we must notice proprio motu. 

The case is one of contestation for the office of Police Juror for the 
parish of West Carroll, under the intrusion act. 

The appellate jurisdiction of this Court is limited, by the express 
terms of the Constitution, to cases where the matter in dispute exceeds 
one thousand dollars, exclusive of interest ; to suits for divorce and 
separation from bed and board ; to cases where the constitutionality or 
legality of any tax, toll or imposts, or fine, forfeiture or penalty imposed 
by a municipal corporation is in contestation, without regard to amount, 
and to questions of law in certain criminal cases. This is the full ex- 
tent of our appellate jurisdiction. 

Does the case at bar fall within the limits prescribed ? 

The personal interests of the relator must be measured by the 
amount of the salary involved in the contest together with the damage 
claimed in the petition. These constitute the matter in dispute between 
these litigants. 

The salary or per diem of a police juror, for his entire term of office, 
is far below the prescribed amount; and the damage claimed, which is 
only one hundred dollars, does not raise it to the sum required to invest 
this Court with jurisdiction. 

It has been suggested, however, that the nature of this case, on 
account of its involving an important public interest, and the right to 
an Office in which the people of an entire parish are interested, is suffi- 
cient to give jurisdiction. 
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We cannot recognize this doctrine. The matter in dispute—the 
language of the Constitution—means, according to the plainest rule 
of construction, the pecuniary interest involved ; and the question of 
jurisdiction must be tested and determined by the money value of what 
is claimed in the petition. The jurisdiction of this Court is limited and 
defined in precise terms by the Constitution—the instrument that cre- 
ated it—and is not to be enlarged or extended by implication ; and we 
cannot go beyond these express limitations without usurpation. 

Besides the simple claim of one hundred dollars made in the petition 
for damages, there is no allegation therein nor evidenced aliunde by 
affidavit, or otherwise, to show the value of the matter in dispute. 

And this is the settled jurisprudence of this Court on a similar 
question arising under previous constitutions. 

Hubert vs. Auvray, 6 L. 598. 

State ex rel. Belden vs. Markey, Kaiser et al., 21 A. 743. 

State ex rel. Steinberg vs. Lagarde, 21 A. 18; State ex rel. Creagh 
vs. Judge Seventh District Court, 21 A. 108; State ex rel. Creagh vs. 
Judge Second District Court, 22 A. 49. 

We are satisfied from this view of the subject, that this Court is 
without jurisdiction in the case ratione materie. 

That we are bound to notice this fact in our motion and act upon 
it is not an open question. 

It.is, therefore, ordered that the appeal be dismissed at the appel- 
lants’ costs. 








No. 7641. 


State oF Louisiana vs. Lovistana Savines Bank anp SAFE Deposit 
CoMPANY. 


The law which exempts Defendant’s capital from taxation, is unconstitutional. 31 An. 826, 


affirmed. 
The Board of Assessors, under Act No. 12 of 1875, had the power to make assessments for 


previous years. 
Tn the absence of proof to the contrary, the Assessors must be presumed to have performed 


their duty. 


— trom the Fifth District Court, parish of Orleans. Rogers, J. 





J. C. Egan, Attorney General, for the State, Plaintiff and Appellee. 


Thos. J. Semmes and Chas. 8. Rice for Defendant and Appellant. 


First—A valid assessment is the basis of taxation. 
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Second—Act No. 12 of 1875 conferred no authority on the Board of As- 
sessors to make assessments for. years prior to the passage of that 
act. ° 

Third—The assessment of the property of defendant, being upon a dif- 
ferent basis from that of any other property in the State, of the same 
class, is not a lawful assessment. 


Fourth—The defendant ought not to pay tax on its entire capital, and 
on real estate which was paid for out of its capital. Double taxa- 
tion is not permissible. 


The opinion of the Court was delivered by 

FeNNER, J- The State sues to recover of defendant taxes on its 
capital stock for the years 1871, 1872, 1873, 1874, 1875 and 1876. 

The defenses urged by defendant are: 

First. That the company, by its charter, is exempt from taxation, 
except on its real estate. 

The nullity of this exemption has been declared by this Court in 
many cases. 

City of N. O. vs. La. Savings Bank and Safe Deposit Co., 31 A. 826, 
and authorities there cited. 

Second. That the assessments on which the taxes claimed are 
based is illegal and unwarranted by law. 

The special ground on which this objection is rested, is that the 
assessment was made by the Board of Assessors, constituted under Act 
No. 12 of 1875, and that said act conferred upon them no power to make 
assessments for previous years. The first section of the act expressly 
conferred upon the Board therein constituted “the powers, duties and 
responsibilities heretofore prescribed by law.” Amongst these were the 
power and duty prescribed by section 3262 of the Revised Statutes, re- 
er.acted in section 28 of Revenue Act of 1871, providing that “if property 
shall be omitted in the assessment of one or more years, when discov- 
ered it shall be assessed for the years during which it was omitted, 
without interest, and also for the current year, by the person authorized 
to make the assessment.” We are not advised of any repeal of this law. 
Similar enactments exist in most of the States, and the settled doctrine 
seems to be that “the legislative authority given to tax the property for 
the omitted years is not exhausted by the failure of the party or the 
assessor to place it on the roll, and such assessments are valid.” 

Burroughs on Taxation, 2 95. 

Blackwell on Tax Titles, p. 164. 

Cases might arise in which particular circumstances might prevent 
or limit the enforcement of such assessments, but no such cireum- 
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stances are suggested by either the evidence or the argument in this 
case. 

Third. That, “if otherwise lawful, the assessment violates art. 118 
of the Constitution of 1868, not being equal and uniform, it appearing 
that no other corporation of the kind in the city of New Orleans is 
assessed for the full nominal amount of its capital.” 

In support of this, evidence is offered to show that, while the capi- 
tal stock of defendant is valued at the exact amount of its nominal capi- 
tal, as fixed in its charter, the stock of sundry other corporations, situ- 
ated in like case, is valued at a less amount than their nominal capital. 

In the absence of proof to the contrary, the assessors must be pre- 
sumed to have performed their duty. 31 A. 828. It was their duty to 
assess the capital or capital stock of these corporations at its value, and 
not at its mere nominal amount. Rev. Act of 1871, sec. 35. Their assess- 
ment of the capital stock of defendant at its nominal amount must be 
treated as a valuation of the stock at par, and the assessment of the 
stock of other corporations at less than par must be treated as a like 
valuation by the assessors, according to their judgment. There is noth- 
ing in the evidence to show that the assessors arbitrarily put down the 
capital of defendant at its nominal amount without valuation, or that 
they applied a different rule of valuation to it from what was applied to 
the capital of other corporations. There is not even any evidence to 
show that the assessment was not correct in the case of either the de- 
fendant or of the other corporations. It follows, therefore, that even if 
the objection taken by defendant could be otherwise sustained (as to 
which it is not necessary for us to express an opinion here), it has no 
sufficient foundation of fact to rest on. 

Fourth. That the real estate of defendant was paid for out of its 
capital, and, being separately taxed, the assessment of its capital for its 
full amount is, to that extent, double taxation. 

This objection is answered by the fact that it is not shown in the 
evidence that the real estate was not deducted by the assessors, as it 
was their duty to do, in arriving at their valuation of defendant’s capital 
for taxation as such. To assume that they did not do so, would be to 
assume, without proof, that they did not perform their duty. If defend- 
ant is entitled to any relief against the taxes claimed, it has entirely 
failed to support it by proper proofs. Particularly should it be held to 
full proof in a case, like the present, where it has neglected all of its own 
duties under the law, and invokes a relaxation of the general rule which 
shuts out objections to assessments after the expiration of certain delays 
allowed by law. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 
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No. 7882. 


E1iza JOHNSTON vs. STEWART JOHNSTON. 


When a Judgment of Separation d mensd et thoro has been granted to one of the spouses, the 
other spouse is not, because a year has elapsed and no reconciliation taken place, entitled 
to a Judgment of Divorce. 

Such legal right belongs exclusively to the party in whose favor the Judgment of Separation 
is rendered. 


PPEAL from the Fourth District Court, parish‘of Orleans. Houston, J. 


Jas. C. Walker, Curator ad hoc, for Appellee. 
J. O. Nixon, Jr., for Stewart Johnston, Appellant. 


The opinion of the Court was delivered by 

Bermudez, C. J. ‘The question raised in the case now before this 
Court, under cover of the above title, is novel, interesting and im- 
portant. 

The plaintiff, having obtained a separation @ mensd et thoro from 
the defendant, and more than a year having since elapsed, and no recon- 
ciliation taking place, the husband, averring those facts, has instituted 
in the original proceedings a suit in which he became a plaintiff, and 
asked for a judgment of divorce from his wife, the original plaintiff, dis- 
solving the bonds of matrimony existing between them. 

A curator ad hoc having been appointed to the absent wife, an- 
swered, pleading a general denial. 

After hearing evidence and parties, the lower court dismissed the 
petition, as in case of nonsuit. 

Stewart Johnston, the original defendant, appeals from the judg- 
ment so rendered. 

The issue presented simply is: Can the spouse against whom a 
judgment of separation from bed and board has been obtained claim a 
divorce, after the expiration of a year from the date of the separation, 
on showing that there has been no reconciliation ? 

It is not within our province, and we will not undertake to pass 
upon the propriety of the motives which have inspired the lawgiver in 
viewing marriage as a civil contract only, and in providing that it shall 
be dissolved by death or divorce. The regulation of the civil character 
of such a contract, and of the rights of the parties thereunder, apper- 
tained, and still belongs, to another co-ordinate branch of the govern- 
ment, with whose action, when not violative of the organic law, the judi- 
ciary has no authority to interfere. 

In cases of that description, as well as in all other cases of cove- 
nant, when a breach is alleged and established, the functions of the 
judiciary are confined to an inquiry into the fact of violation of the 
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agreement, and when it is ascertained that the pact has been trampled 
under foot, it is the duty of the courts so to declare it, leaving the par- 
ties to stand the legal and other consequences flowing from such denun- 
ciation. 

The law considers marriage as a civil contract only, and provides 
that it shall last until death, wnless dissolved by divorce. Cases in 
which the nullity of marriages is pronounced are not cases of dissolu- 
tion. Cases in which, on account of prolonged absence of an unheard-of 
spouse, the bonds of matrimony are loosened, are, in a certain aspect, 
eases of dissolution. R. C. C., 86, 136, 80. 

It is only in those cases in which the defendant has been sentenced 
to an infamous punishment, or convicted of adultery, that “a judgment 
of divorce can be rendered in the same decree which pronounces the 
separation from bed and board.” R. C. C., 139. 

In all other cases, the law requires that “no divorcee shall be granted 
unless a judgment of separation from bed and board be jirst rendered 
between the parties, and one year shall have expired from the date of 
the judgment of separation from bed and board, and no reconciliation 
have taken place.” R. C. C., 139. 

The Constitution proclaims, and very justly, that “all courts shall 
be open, and every person, for injury done him in his rights, lands, 
goods, person or reputation, shall have adequate remedy by due process 
of law and justice administered, without denial or unnecessary delay.” 
Art. 11. 

Previous to the announcement of this invaluable privilege, which 
existed without any such recognition and declaration, persons have 
always enjoyed the rights mentioned. The code of laws in force in this 
State for more than half a century, has provided for the mode in which 
such rights can be asserted and enforced. It declares that an action is 
the right given to every person to claim, judicially what is due, or be- 
longs to him. C. P., 1. 

It is elementary that no demand can be asserted and entertained 
judicially unless founded upon:a valid cause of complaint—that is, one 
not reprobated by law. 

The maxim: “Allegans suam turpitudinem, nullus audiendus,” is of 
the greatest antiquity, and has always received universal application, as 
based upon considerations essentially necessary for the preservation of 
public order and good morals. It is on that principle that, whenever the 
cause of action set forth is, in itself, immoral ard illegal, courts of jus- 
tice, upon mere mention, will turn deaf to the demand and reject it 
without mercy. 

No one is permitted to enter the temple of Justice with a prayer for 
relief, unless with clean hands, and with the assertion of the violation of 
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a legal right. An injury mrst have been done, and the law must have 
provided for its reparation. 

Applying that principle to the case before us, the inquiry arises: 
What is the legal right which the petitioner claims, which was violated ? 
In other words: What is the injury which he has sustained, and what is 
his relief? 

The petitioner alleges, substantially, that his wife has obtained 
against him a separation from bed and board; that more than a year 
has elapsed since its rendition ; that no reconciliation has taken place 
between them. JWherefore he prays for a divorce. 

From these allegations, it is irresistibly inferred that the petitioner 
charges that, upon a proper complaint of infringement against him and 
proof in support, a competent court has found against him some wrong- 
ful act, and on that account has put an end to the conjugal cohabita- 
tion and the common concerns which existed between his wife and him. 
R. C. C., 136. That since then time has elapsed, and no reconciliation 
has taken place ; that the judgment has been acquiesced in, and that 
by their inaction, their continued separation and persistent exclusion, 
the one of the other, they have admitted the impossibility, up to then, 
of their living together as husband and wife. 

The record does not show that the original plaintiff has primarily 
asked for a separation, and ultimately for a divorce, nor does it show 
for what cause the first judgment was sought and obtained. Had she 
included the prayer for the divorce, it would have indicated, on her 
part, some intention of applying for a divorce in the course of time ; but 
she has not done so. It must, therefore, be deduced that such was not 
her intention. Such abstention would not, however, debar her from 
subsequently seeking that remedy. 

It is manifest that, from the averments of his petition, the new 
plaintiff cannot pretend that he has asserted any injury done him by the 
wife, from whom he asks to be divorced. He does not aver that she has 
been sentenced to an infamous punishment, or that she has committed 
the shameful and disreputable act which brands forever the character 
of a married woman. He alleges no ill-deed committed by her. On the 
contrary, he prefers his own wrongs and his impenitence. She is the one 
who had a cause of complaint against him. She is the one who has the 
right of asking relief, which was a separation first, and a divorce next, if 
she chose. She is the one who was slighted, who was aggrieved, who 
was injured, and to whom the courts are open for the redress of the in- 
jury done her. She has been forced by him to complain and to ask re- 
lief, and she has obtained it. Since, therefore, she has done her hus- 
band no injury, since she has become guilty of no offense which could 
justify a divorce, at the instance of her husband, he can claim, and the 
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Court can allow him, none. Her husband has continued to offend her. 
He has not offered to amend and be reconciled ; or, if he has, she has 
not thought it safe to condone. He is the guilty party, and for his guilt 
towards the wife, whom he had chosen as a companion for life, the law 
inflicts a punishment upon him by forbidding him from marrying again ; 
for it is not until after a divorce has been pronounced that he is permit- 
ted todo so. As long as the wife has not asked and obtained that final 
sentence, the door for repentance is open to him, and if his atonement is 
accepted, the separation becomes as though it never was pronounced. 
For the lamentable situation in which he may find himself, that of a 
wifeless husband, he has no one to blame but himself, volenti non fit in- 
juria. For relief from the condition in which he is placed, he must look 
to his wife, and to her alone, for in her power it lies exclusively to re- 
lease him civilly altogether, or to welcome him back to her affection and 
devotion. By withholding from him the faculty of procuring a dissolu- 
tion of the bonds of matrimony, the law has done an act of justice to 
the wife, and has upheld the inviolability of conjugal engagements, for 
it forces him to repentance and to atonement. Had the law not doneso, 
had it placed it in the power of the defendant in the separation judg- 
ment to ask and obtain a divorce after one year, no reconciliation taking 
place, it would have virtually provided for an easy violation and disso- 
lution of the matrimonial pact, by conferring upon the transgressor the 
right of obtaining, at his whim and caprice, indirectly, that which he 
could not have procured directly. By that wise measure it protects the 
unsullied character of the spouse, who procured the separation, from the 
odious reflection which the decree of divorce, unexplained as it would 
be on its face, would otherwise cast upon it. Her conduct, her feelings, 
her name, her reputation, are thus effectually shielded against both as- 
persion and attending humiliation. It is worthy of note, that the article 
under consideration is not to be found either in the Code of 1808, or in 
that of 1825. It is an innovation to the laws relative to the dissolution of 
marriage by divorce, and was inserted by special statutory disposition. 

When subjected to judicial examination and dissection, it is found 
to mean and to say that divorces may be granted instantly in cases of 
infamous punishment and adultery, but not in any other case, in which 
they shall not be allowed, unless a separation @ mensé et thoro has been 
previously decreed, unless a year has thereafter elapsed and no recon- 
ciliation has taken place. Inno case does the law provide that either 
the judgment of separation or that of divorce shall be granted on ap- 
plication of the guilty party. It affords relief to none but the meri- 
torious one, that is, the one whose rights have been violated, and who 
has sustained an injury, who claims protection, and for whom relief has 
been provided. 
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We have looked back to the French law, as it once existed, on the 
subject of divorce. We have done so with justification, as our system 
mainly derives from it. Wethought we would find among its provisions 
precedents by which to be enlightened. Our search has not proved un- 
successful. We have found in the Napoleon Code, art. 260, which was 
once in force, but which was repealed years ago, as were also all laws on 
the subject of divorce, so effectually, that the only relief now accorded 
in France is merely separation from bed and board. That article reads: 

“ Aprés une année d’épreuve, si les parties ne se sont pas réunis, 
Vépoux demandeur pourra faire citer autre époux & comparaitre au tri- 
bunal, dans les délais de la loi, pour y entendre prononger le jugement 
définitif qui, pour lors, admettra le divorce.” 

A reference to the Code of 1808 does not show that marriage could 
then be dissolved by divorce. We presume, however, that such was the 
law at the time, from a note on the subject in the “Travaux prépar- 
atoires ” of the Code of 1825. Amend. art. 30, p. 10. 

Article 260 C. N. was not incorporated in the Code of 1808, no doubt 
because it was deemed that, in the cases in which the law merely author- 
ized a separation mensd et thoro, no divorce should be granted ai all. 
Neither was it embodied in the Code of 1825. The reason which in- 
duced the compilers of the first Code probably inspired those of the 
second Code. The Legislature that subsequently adopted the statute, 
which now forms the article under consideration, to all appearances did 
so on the theory which dictated article 260 C. N., and which can well be 
said to have been, that a denial of the right of asking for a divorce to 
the successful plaintiff in the separation suit would be adding injury to 
injury by inflicting further hardship upon one well deserving of pity, 
protection and assistance. 

Fenet Discours et Motifs, vol. 9, 436, 438, 484, 485. 

While presenting this article, to the Corps Législatif, Mr. Treilhard, 
referring to a hasty decision on the part of the Court granting the sepa- 
ration, and to the propriety of allowing time for reflection, said : “ Telle 
a été la crainte d’une décision trop légérement prononcée, que, le trib- 
unal est autorisé & ne pas admettre immédiatement le divorce, quoique 
la demande soit bien établie et qu’il peut soumettre les époux & une 
année d’épreuves pour s’assurer encore plus de la persévérante volonté 
de l’époux demandeur, et qu’il ne peut y avoir de sa part aucune espérance 
de retour,” p. 485. 

It may well occur, that in the absence of reconciliation, in the legal 
impossibility of contracting a new civil alliance, the petitioner may be 
misled by and yield to those temptations which a fallen nature may 
prompt and which mortal flesh has inherited, and that deplorable dis- 
order may ensue from his weaknesses, but with such considerations 
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and consequences, however lamentable they may prove, courts have 
nothing to do. The responsibility attaching the commission of such 
reprehensible acts rests neither upon the consciences of judges nor 
upon those of law-makers, but weighs solely upon the heads of the vio- 
lators of the most solemn of human pacts. 

To recognize in the petitioner the right of demanding and obtaining 
the relief which he seeks, would be to incorporate in the law a spirit and 
a letter which have been intentionally excluded from it as reprobated. 
It would be to judicially legislate—a thing which we are prohibited from 
doing, and which we have no disposition therefore to do. 

We have given this question our full consideration, and deem that 
we have correctly expounded the law. A different conclusion would 
have proved offensive to our moral sense and subverted our well-settled 
appreciations of the great fundamental principles according to whicli 
questions of right or wrong are to be tested and determined, and which 
underlie the usages and customs consecrated by tens of centuries 
among men for the well being and greater good of society. 

The lower court viewed the matter somewhat in the same light, but 
nonsuited the petitioner. The judgment should have been one abso- 
lutely destructive of his demand, under the averments. 

It is, therefore, ordered that the judgment of the lower court be 
reversed ; and proceeding to render such judgment as it should have 
rendered, 

It is ordered, adjudged, and decreed that the petition of Stewart 
Johnston for a divorce from Eliza Johnston be rejected, with costs in 
both courts. 








No. 8012. 


StTaTE OF LOUISIANA VS. WILLIS ROUNTREE. 


The accused cannot object to going on trial, for want of his witnesses, without presenting the 
proper affidavit. 

The absence of jurors who have been summoned, when the panel can be completed from 
those present, is no legal reason for not trying the case. 

A lack of sufficient understanding or intelligence is a iegal cause for the discharge of a juror. 


PPEAL from the Sixth Judicial District Court, parish of Morehouse. 
Brigham, J. 





J. C. Egan, Attorney General, for the State, Appellee. 

When the accused does not make an affidavit of what he expects to 
prove by absent witnesses, the court will overrule his motion for a 
continuance. 
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It is in the judge’s discretion to issue attachments or not for absent ju- 
rors, when there are enough present to complete the panel. 11 A.81. 

The judge has the power to decide upon the competency of jurors. Act 
94 of 1873. 


C. T. Dunn for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocus, J. The accused having been tried under an indictment for 
murder, found guilty without capital punishment, and sentenced to the 
State penitentiary for life, appeals from the verdict and sentence, and 
alleges the following irregularities during the progress of his trial : 

1st. That he was not allowed sufficient time to prepare his defense, 
and that he was forced to trial on the very day that he issued subpoenas 
to three witnesses, of whose testimony he was thus deprived by the 
arbitrary ruling of the court. 

It does not appear from the record, nor from the bill of exceptions, 
whether the objections to the day of trial were made by the accused on 
the day that the case was fixed for trial, or on the day of trial itself. 

If they were urged on the day that the case was called and fixed for 
trial, they were properly overruled by the court, as not urged at the 
proper time. If urged on the day of trial, they should have been made 
in the shape of a written motion, supported by proper affidavit as to the 
materiality of the facts which he expected to prove by the witnesses 
whose presence he required for his defense. In either case the court 
did not err in forcing him to trial. 

2d. The accused complains in the second place, of the ruling of 
the judge in the following particular: That on being called, five jurors 
whose names were on the panel and on the venire, Daily, Roberts, 
Hatch, Campbell and Vaughn, failed to answer, whereupon the judge 
stated that three of said jurors, Daily, Campbell and Vaughn, had been 
excused by the court, two days previous, from further attendance by 
reason of sickness ; upon which accused objected to proceed further 
with the trial unless it were shown that the three jurors were sick and 
unable to attend on that day, which objection was overruled. And the 
accused further objected to proceed further with the trial without the 
presence and attendance of the two other jurors, Hatch and Roberts, 
who had failed to answer when called, and moved for attachments for 
said jurors, which were granted by the judge, who, however, refused to 
postpone the trial until said jurors could be brought into court. To 
both of these rulings the accused reserved his bill of exceptions. 

We must confess our surprise at the serious manner with which 
counsel for the accused urges this frivolous objection, the effect of which 
is to divest the district judge of all discretion in the conduct.of a trial in 
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his court, and would compel him to suspend and postpone an importaut 
trial in order to secure the attendance of absent jurors, when there were 
enough present to complete the panel, as shown by the record in this 
ease. 11 A. 81; 28 A. 631. 

Finally, the accused complains of the discharge for cause of three 
jurors, who, upon examination by the judge, were pronounced incompe- 
tent, as lacking sufficient intelligence to act as jurors. In this the judge 
did not err. A lack of sufficient understanding or intelligence is as seri- 
ous a disqualification as to be deaf and dumb, and it was a protection to 
the accused to refuse to place his life on trial in the hands of men in- 
competent to intelligently pronounce upon his guilt or innocence. 

We see no error in the judgment appealed from, and it is, therefore, 
affirmed. 





No. 6741. 


J. M. Tupery vs. T. N. Epmonpson. Gorpon & Goma, INTERVENORS. 


The declinatory Exception, if pleaded in the Answer, should precede the general issue, or 
it will not be admitted. 

Defendant not insisting upon his Exception being tried first and passed upon by the Court, 
must be considered as having waived it. 

It is now well settled that a judgment against a Defendant rendered by another Court than 
that of his domicil, is v+!id, if he appears and pleads to the merits. 

The factors and agents of :..c lessee are not third persons, in the sense of Article 288 of the 

Code of Practice, towards whom the lessor has to make the affidavit therein prescribed. 


— from the Sixth District Court, parish of Orleans. Rightor, J. 





James Legendre and Victor Olivier for Plaintiff and Appellee. 


First—Intervenors cannot deny the jurisdiction of the court into which 
they have voluntarily come. 19 L. 155; 8 Rob. 123 ; 30 A. 754. 


Second—Neither can they urge the insufficiency of the affidavit on 
which the writ of provisional seizure issued. 21 A. 118; 27 A. 240. 

Third—The plea to the jurisdiction vatione persone should have been 
made in limine and before the defendant answered to the merits. 
C. P. 336 ; 4 Rob. 258; 7 A. 239; 15 A. 184; 26 A. 587. 

Fourth—It is now the settled jurisprudence that a defendant can, by 
pleading to the merits, waive his personal privilege of being suable 
only before the court of his domicile. C. P. 93; 29 A. 194; 30 A. 
595; 31 A. 88; do. 583. 

Fifth—Defendant, by proceeding to trial without asking for judgment 
on his plea to the jurisdiction, waived it. 10 L. 228; 11 Rob. 402; 
13 L. 373 ; 30 A. 595. 





Eee 
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Sixth—When an absent defendant in an attachment suit appears 
through an agent and bonds the property attached, the court has a 
right to render a personal judgment against him, though he was 
not personally cited ; 7 A. 669; 12 A. 493; 16 A. 125—and a fortiori 
should such be the case in a provisional seizure where defendant 
was properly cited. 

Seventh—Besides its jurisdiction in personam the court below also had 
jurisdiction in rem, because the rice subject to plaintiff’s lien as 
lessor was found in this city, and he had the right to seize the same 
provisionally. See act 24th March, 1876, amending article 133 of 
the Code of Practice. 

Eighth—Article 288 of the Code of Practice, authorizing a lessor to 
seize the effects subject to his lien in the hands of third persons, 
provided he declare on oath that the same has been removed with- 
out his consent within fifteen days previous to bringing the suit, is 
not applicable to this case. The intervenors were not third persons, 
they were merely the agents of the lessee and received the consign- 
ment of the rice with the understanding and promise that plaintiff's 
superior rights should be satisfied. 

Ninth—The claim of the owner for rent of the land on which the crop 
was produced is superior in rank to the pledge of the factor for his 
advances—Act 1874, p. 114—and a fortiori is it superior to the 
mere privilege of the latter. 

Tenth—But, even if the intervenors should be deemed to have been 
third persons, then we contend that article 288 C. P.,in so far as it 
requires the above affidavit, is inconsistent with Act of 1874, p. 114, 
which, providing for the shipment of the crop to the factor, never- | 
theless expressly reserves the superior rights of the landlord, and 
is, therefore, to that extent, repealed by this subsequent statute. 


Edward Phillips for Defendants and Appellants. 





The opinion of the Court was delivered by 

Levy, J. Plaintiff sues to recover from the defendant, Edmondson, 
434 sacks of rice or its equivalent, $1520 in money, and $360, with in- 
terest, the rental of a certain plantationin the parish of St. John the Bap- 
tist, leased by him to defendant for the years 1875 and 1876. Heaverred 
in his petition that he had by law a lessor’s privilege and pledge on the 
crop of rice raised during the term of said lease on the leased prem- 
ises, amounting to 1303 sacks of rough rice, to secure the payment of 
said rent, and he obtained from the Sixth District Court of the parish 
of Orleans a writ of provisional seizure under which all of said rice 
was seized by the sheriff. The defendant released the rice thus seized 
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by giving bond in accordance with the order of the Court, made on his 
own motion and application. Gordon & Gomila, consignees of the rice, 
filed an intervention and third opposition, alleging that they were privi- 
leged creditors of Edmondson in the sum of $3551 74 for supplies which 
they furnished him for cultivation of said crop and that they were enti- 
tled to be paid in preference to plaintiff. 

Defendant answered with a general denial and special plea to the 
jurisdiction of the Sixth District Court of Orleans either as to the per- 
sonal action or that in rem. He averred that the provisional seizure 
had been wrongfully and illegally issued, and the seizure of his property 
under the same was illegal. He pleads in reconvention $500, as dam- 
ages thereby sustained by him. 

The defendant, Edmondson, was a resident of and domiciled in the 
parish of St. John Baptist and was cited therein. 

There was a judgment in the lower Court in favor of plaintiff in 
accordance with the prayer of his petition, and the claim of intervenors 
was dismissed. Defendant and the intervenors have appealed. 

The question of jurisdiction is the first which we shall consider. 

Defendant contends that Act No. 64 of 1876 is confined in its opera- 
tion to cases where legal seizures have been made under the writs 
enumerated ; and that here the seizure was illegal; and, therefore, the 
Court had no jurisdiction either as to the demand for personal judg- 
ment or against the property sought to be subjected, for the reasons, 
that Act. No. 64 of 1876 provides, that, “in all cases of provisional 
seizure or sequestration, the defendant may be cited whether in the first 
instance or in appeal, either within the jurisdiction where the property 
provisionally seized or sequestrated is situated or found, though he has 
his domicil or residence out of that jurisdiction.” And this act further 
provides, that, “all judgments rendered in such cases shall only be 
operative up to the value of the property proceeded against and not 
binding for any excess over the value of the property, in personam 
against the defendant.” Article 288, C. P. provides, that, “The lessor 
may seize even in the hands of a third person such furniture as was in 
the house leased if the same have been removed by the lessee, provided 
he declare on oath that the same has been removed, without his con- 
sent, within fifteen days previous to his suit having been brought.” 
Defendant relies upon the laws just quoted to support his defense, as 
applicable to the facts as set forth in the record. 

As to the jurisdiction of the Court, the defendant pleaded his 
declinatory exception to the jurisdiction ratione persone, too late. 
He should have declined the jurisdiction either before answering, and 
in limine litis, or if pleaded in his answer, previous to his answering to 
the merits. C. P. 334, 335, 336. The defendant appeared and in his 
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answer before setting up his plea to jurisdiction did answer to the 
merits by denying generally, all the allegations of the plaintiff’s peti- 
tion. He thus waived his plea and brought himself within the jurisdic- 
tion of the Court and by tending the issue of general denial before 
pleading to the jurisdiction, became liable to personal judgment as well 
as to the judgment in rem ; further, if the plea had been. made at the 
time prescribed by law, he went to trial without insisting that this plea 
should be passed upon by the Court below, and, therefore, waived it. 

11 R. 402 ; 10 L. 228; 13 L. 373. 

It is now well settled in our jurisprudence that “a party may be 
sued and judgment rendered for or against him by a competent Court, 
other than that of his domicil, if he appear in such Court and plead to 
the merits.” 29 A. 194; 30 A. 595; 31 A. 88, 583. 

As to the legality of the seizure, we consider that Messrs. Gordon 
& Gomila cannot be regarded as such third persons as are contemplated 
in the Code of Practice under article above cited. They were the con- 
signees of Edmondson ; they had full knowledge of the right of Tupery 
to one-third of the crop, they expressly recognized the landlord’s privi- 
lege and lien and had indeed promised to pay the rent out of the prop- 
erty consigned to them and under these circumstances could not be 
treated as third persons rendering necessary the affidavit required as 
to the property being removed from the leased premises within fifteen 
days previous to the institution of the suit. It must be considered 
also, that the intervenors seek to enforce their claims as pledgees, the 
Act of March 24th, 1874, in regard to the pledge in favor of merchants, 
etc., provides, “that the right of pledge thus conferred shall be subor- 
dinate to that of the claim of the laborer for wages and for rent of the 
land on which the crop was produced,” and here, then, intervenors held 
this crop with a full knowledge of the landlord’s claims and subject to 
his rights therein. 

Besides, one-third of the crop belonged to the landlord, and the 
pledgor having a right only to two-thirds of it, the pledgee could under 
the act of pledge acquire greater rights than the pledgor himself pos- 
sessed. 

The judgment appealed from is, therefore, affirmed with costs. 

Mr. Justice Pocuf takes no part in the decision of this case. 


74 
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No. 8091. 


OLyMPE BolIssE AND HusBAND vs. Hannan P. Dickson, ADMINISTRATRIX, 
ET AL, 


A receipt for payment in fall of his rights in his father’s,succession, given by an heir to the 
administrator, cannot be contested by a party who subsequently becomes a creditor of 
the heir. All that such creditor can do, is to require proof of the date and genuineness of 
the receipt. 

When this Court has decided some of the issues of a case, and remanded it for further evi- 
dence upon other points; and when the case comes up again in this Court, on appeal 
from the judgment of the lower Court in the second trial, the questions originally de- 
cided will not be re-opened and this Court will only review the issues upon which the 
case was remanded. 


PPEAL from the Second Judicial District Court, parish of Bossier. 
Drew, J. 


Land & Land for Plaintiff and Appellee. 
Nutt & Leonard for Defendants and Appellees. 


The opinion of the Court was delivered by 

Topp, J. This case was argued and submitted at the recent term of 
this Court at Shreveport, and, by agreement of counsel, held under ad- 
visement to be decided at this place. 

This is the second time this case has been before this Court on 
appeal. 

It was first tried in the Parish Court of Bossier, and an appeal taken 
from the judgment rendered by that court; and, by a decree of this 
Coyst, rendered at this place on the 27th of May, 1878, it was remanded 
for another trial. It was again tried in the District Court of Bossier, 
which had, in the meantime, superseded the parish court, and from the 
judgment of that court, the plaintiffs, who were the appeHants in the 
previous appeal, have again appealed to this Court. 

As there is an issue between the counsel representing the parties 
litigant with reference to what was decided in the former appeal and 
what remains open for our decision on the present appeal, it becomes 
necessary that we should first critically review the pleadings, proceed- 
ings and previous decree of our predecessors in the case. 

The plaintiff, Olympe Boisse, assisted by her husband, filed her peti- 
tion in the Parish Court of Bossier, on the 14th of August, 1875, in 
which she alleged in substance : 

That in 1872 she obtained in the Circuit Court of the United States, 
sitting at New Orleans, a judgment against Mary E. Dickson, then wife 
of Gen. Gideon J. Pillow, for $4231 40, with interest. 

That under a writ of fi. fa., issued on the judgment, she had pur- 
chased at a marshal’s sale “all the right, title, interest, claim and 
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demand of the said Mary E. Dickson in the succession of her father, 
Michael Dickson, the same being the undivided one-seventh interest in 
all the movables, immovables, rights and credits belonging to and com- 
posing said succession.” 

That the property of said succession was in the possession of the 
defendant, Mrs. Hannah P. Dickson, the administratrix of the succession 
and partner in community with the deceased, and had been since his 
death in 1865, and that the administratrix had never rendered any 
account of her administration. 

That the plaintiff was owner of the entire interest of Mary E. 
Dickson in the succession of her father, and as such owner, had the 
right to require an account from the administratrix, “so as to show the 
residuum, after paying the debts and charges, to which the heirs are 
entitled, and to compel her to give bond as usufructuary.” 

The petition concluded with a prayer that the administratrix be 
cited, that she be ordered to account, and that she be required to give 
bond as usufructuary. This was the entire relief asked for. Subse- 
quently an amended petition was filed, praying that all the heirs be 
cited, which was done. 

The administratrix was ordered to render her account, and in obedi- 
ence to the order the account was rendered. 

The account was opposed by the plaintiff and some of the heirs. 


The administratrix’s answer was substantially : 

1, A general denial. 

2. A special denial of any interest in the succession being owned 
by Mary E. Dickson at the time of the alleged seizure of her interest by 
the marshal, and a denial that plaintiff acquired any “interest in the 
succession by the alleged sale.” 


Mary E. Dickson and her husband, made parties through a curator 
ad hoc, further allege in their answer, that the marsnal’s sale was a 
nullity for various reasons urged. 


The Parish Judge decided in effect : 

1. That the marshal’s sale was a valid one, and that the plaintiff 
had acquired whatever interest Mrs. Pillow (Mary E. Dickson) had at 
the time of the seizure in the succession of Michael Dickson, but that 
before the seizure was made she, Mrs. Pillow, had received more than 
her share or interest in the cotton belonging to the succession, which 
constituted nearly all the movable property of value belonging thereto. 


2. That the defendant and administratrix was liable for a consider- 
able quantity of cotton and other movable effects used, wasted and lost, 
for which judgment was rendered against her, sustaining thus the 
opposition in part. 
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3. That plaintiff was entitled to demand a bond from the defend- 
ant, Hannah P. Dickson, as usufructuary and widow in community. 

From this judgment the plaintiff appealed, and the defendant, 
Hannah P. Dickson, in answer to the appeal, prayed that the judgment, 
in so far as it was in favor of the plaintiff and against the defendant, 
be reversed. This Court reversed the judgment in favor of the plaintiff 
and remanded the case for further proceedings. The plaintiff applied 
for a rehearing, and the Court, in rendering its opinion on the rehearing, 
reiterated its conclusions on the several issues discussed in the first 
opinion, and refused to set aside its first decree. 

The case was again tried in the District Court, and from a judgment 
therein rendered in favor of the defendant, the plaintiff has taken her 
present appeal. 

On the trial of this second appeal before this Court, the able and 
distinguished counsel who represented the plaintiff orally and by brief, 
argued all the legal questions raised by the original pleadings in the case 
—the same questions they had discussed on the trial of the previous ap- 
peal and in their application for a rehearing—and they insist that all 
these questions are res nove, still undecided, and still open for our de- 
cision. The large interests involved and the high respect we entertain 
for the counsel, their experience and legal learning, as well as in consid- 
eration of the zeal and earnestness with which their views have been 
pressed upon us, have induced us to scrutinize closely the opinions ren- 
dered by our predecessors, so as to ascertain with certainty what has 
and what has not been adjudged by the previous decree ; and with this 
object we shall proceed to quote from these opinions, and thus show all 
the questions and issues that have been passed upon and settled by 
them, and then take up such as are left for our decision. 

We will note here that Mary E. Dickson (Mrs. Pillow) is called in 
these previous proceedings Mrs. Trigg, the name by which she was 
known before her marriage to Gen. Pillow, and by that name we shall 
continue to designate her. 

First—The Court held that the marshal’s sale was not a nullity for 
the defects in the proceedings alleged by the parties opposing it. 

On this point, Mr. Justice DeBlanc, who was the organ of the Court 
in the first opinion rendered, says : 

“There was no actual seizure of any specific property, but a seizure 
of Mrs. Trigg’s interest in her parent’s estate, and that interest was not 
and could not have been reduced to possession. The fact remains that 
Mrs. Trigg’s (Pillow’s) inheritance was seized, advertised for sale and 
sold.” 

Second—It was alleged in the answer that Mrs. Trigg, before any 
seizure was made by the marshal, had received more than her interest 
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in her father’s estate, and relied on a receipt given by this heir, in which 
she acknowledges to have received payment in full of her share or in- 
terest in the succession. 

The plaintiff's counsel contended that this receipt only evidenced a 
sale or transfer of this interest by Mrs. Trigg and her mother, Mrs. 
Hannah P. Dickson, the administratrix, and, inasmuch as this writing 
had never been recorded prior to the seizure, it was without effect 
against the plaintiff, the seizing creditor. 

On this point the Court held the following language : 

“In vain would it be contended that plaintiff's right to inquire into 
and annul any real transaction between Mrs. Trigg and her parents, ac- 
crued before plaintiff became a creditor of Mrs. Trigg, before the sur- 
viving parent was legally informed of the existence of appellant’s claim; 
and Mrs. Widow Dickson should have been allowed to prove what she 
has paid to, what was taken and received by her daughter from the 
estate of her father before the seizure of her daughter’s inheritance.” 

*“ As urged by the plaintiff’s counsel, from the date of her husband’s 
death, Mrs. Dickson was entitled to the usufruct of his share in the 
community of acquets and gains ; but when did she claim and exercise 
the right to which she was thus entitled? Was it at the death of her 
husband? It was not; for then the mutual understanding, the ex- 
pressed intention of the mother and children, was that the property 
should continue to be heldin common between them ; “that the property 
and family should remain as the father had left them.” Under that un- 
derstanding the heirs of age took, and were allowed what they wished.” 

“In an instrument attached to one of the dills of exception, Mrs. 
Trigg acknowledged, on the 10th of January, 1867, that she had settled 
with her mother for her rights in her father’s estate, and that she had 
been paid in full for her interest as an heir. In regard to plaintiff, as a 
third party, this instrument was not of itself an absolute proof of the 
verity of its naked and unsworn statements, but coupled with the evi- 
dence which the widow attempted to adduce to support its contents, it 
was relevant to, and an important part of, the proof authorized by the 
issues presented. Jt was not the evidence of a transfer of any incorpo- 
real right, but an acknowledgment by Mrs. Trigg, that she had received 
in cash, in kind, in someway, an amount which she considered equal to 
her share in the succession of Michael Dickson, and for that legitimate 
purpose it should have been admitted by the lower court.” 

And in the opinion delivered on the rehearing, Chief Justice Man- 
ning, as the organ of the Court, on this same point, says: 

“Her receipt to her mother, the administratrix of the estate, and 
usufructuary of one-half of the property, is in full payment, and it ap- 
pears to be conceded in argument if what she has received is chargeable 
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to her as a part of her share, that it will turn out to be even more than 
her portion of the succession.” 

Third—It was, however, insisted by the plaintiff's counsel, that Mrs. 
Trigg received nothing from the succession of her father. That Mrs. 
Hannah P. Dickson’s usufruct of the cotton and money, with which Mrs. 
Trigg was paid, was an imperfect usufruct, which vested her, the Widow 
Dickson, with the absolute ownership of the money and property used 
in making the payment. 

On this point the Court declared : 

* The cotton and funds left at the death of Michael Dickson did not, 
at that date, pass into the exclusive possession and become the absolute 
property of the widow as usufructuary ; but, by mutual agreement, re- 
mained, until they were disposed of and exhausted, in possession of the 
widow and heirs; and if at the date of the plaintiffs seizure, Mrs. Trigg 
had already taken her share of said cotton and funds, her creditor can- 
not expect to be allowed to again exercise an extinguished, a satisfied 
right.” 

Fourth—The parish judge by his decree had held Mrs. Dickson, 
administratrix, liable for a large quantity of cotton alleged to have been 
wrongfully disposed of and wasted by her. On this point the Court 
held, quoting their language: 

“The evidence does not support the assertion that Mrs. Widow 
Dickson disposed of twelve hundred bales of cotton belonging to the 
community, and that she was liable for their value, fixed by the lower 
court at one hundred and thirty-eight thousand dollars. Of the cotton 
raised during the war on the three plantations, less that which was 
stolen, contributed to the Confederate government, or taken by Mrs. 
Trigg, every bale was shipped to the city, and consigned to only one 
commission house, there sold for account of the estate of Michael Dick- 
son, and every cent of the proceeds carried to the credit of said estate.” 

Fifth—The judge a quo had held that Mrs. Widow Dickson should 
give bond as usufructuary, and by his decree required her to do so. 
This Court declared that she could not be compelled to give bond, and 
that the widow in community, under the law, could be held to no such 
liability. 

Thus it would seem that all the material issues involved in this liti- 
gation, raised either directly or indirectly by the pleadings and proceed- 
ings in the case, and which were so elaborately re-argued before us in 
the present appeal, were really passed on and decided in the previous 
appeal; and we are really at a loss, upon a review of the case, with opin- 
ions so plainly pronounced on these issues, to understand why our pre- 
decessors should have remanded the case for any other proceedings. 
And it has required an exhausting scrutiny on our part to ascertain the 
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exact purpose for which it was remanded. It was only by the closest 
examination we were enabled to surmise what that purpose was from the 
following language of the opinion rendered on the rehearing : 

‘The crucial question, the answer to which determines this contro- 
versy, is what did the marshal seize and sell, and what did the plaintiff 
acquire by the adjudication to her ? * * + * * * 

“ Our opinion is that the plaintiff has acquired only such interest as 
Mrs. Trigg, now Mrs. Pillow, had in the succession of her father at the 
time the seizure was made, and if she had received already a sum of 
money, or property that produced money equal to the value of her 
share of the succession, then she had no further interest therein. 

** We are asked to put an end to this controversy by a present decree, 
but there is not complete evidence in the record what the value of the 
succession was at the time of the seizure of Mrs. Trigg’s interest ; and 
although she has receipted to the administratrix for the whole of her 
interest, the verity, good faith and correctness of that receipt is open to 
attack by the plaintiff who may be able to establish that over and above 
the sums and property already received there is still something now 
coming to her as an heir of her father. If there be any thing still due 
her, the plaintiff is entitled to it. If there is not anything due her, the 
plaintiff has acquired nothing by her purchase.” 

The case was remanded and again tried, and evidence taken touch- 
ing the date of this receipt, as also its reality, that is, as to the amounts 
Mrs. Trigg had really received in money or property from the succes- 
sion of her father. The court a qua held that she had received more 
than her share of the estate before the marshal’s seizure, and rendered 
a judgment in favor of the defendant rejecting plaintiff's demand, and 
from that judgment rendered upon that single issue, the present appeal 
was taken. From this statement it will be plainly seen how very limited 
is our inquiry. 

The receipt, so often referred to, is in the following words and 
figures : 

“ New Or.EAns, Japuary 10, 1867. 

“On settlement this day made with my mother, Mrs. H. P. Dickson, 
administratrix of the the succession of the estate of Michael Dickson, 
deceased, I have received payment in full for my interest in said estate, 
real and personal. 

(Signed) Mary E. Trica.” 

In view of this writing, which our predecessors, as we have shown, 
decided to be, not a sale of Mrs. Trigg’s interest in the succession to her 
mother, as contended for by plaintiff’s counsel, but a receipt evidencing 
a settlement between her and her mother as administratrix of the 
succession, it seems to us that the inquiry, whether in this settlement 
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Mrs. Trigg received more or less than her rights in the succession, or 
in fact what she did receive, was utterly idle and immaterial. Mrs. 
Trigg at the time was a widow, perfectly competent to make any con- 
tract or settlement she pleased ; competent, if she chose to do so, to 
make even a renunciation or abandonment of her interest in the succes- 
sion. And if she did sign this instrument, whether she received more 
or less than her share, is indeed nothing at all, was a matter of no im- 
portance so far as the rights of the plaintiff are concerned; for by 
making this settlement and giving this acknowledgment that she had 
received payment in full of her rights and interest, from that moment 
she divested herself of all right, claim and interest in the succession 
whatever. And inasmuch as it is shown that plaintiff was not then a 
creditor of Mrs. Trigg, she could not complain of the settlement nor 
inquire into it beyond requiring proof of its date and genuineness. If 
Mrs. Trigg had sued for her interest in the succession of her father, 
that settlement, if real, would have concluded her and barred any 
recovery. It will not be seriously questioned that the plaintiff, as the 
transferee of Mrs. Trigg’s interest, could possess no greater rights nor 
have any better claim than Mrs. Trigg herself could set up. 

Testimony was taken upon the last trial in the lower court, which 
established that the receipt was signed on the date it purports to have 
been, and that Mrs. Trigg actually received the two hundred bales of 
cotton, which sold for $19,526 60, and which was decided in the first 
appeal to belong to the succession of Michael Dickson, and also at least 
ten thousand dollars in money. The money paid her, it appears, 
belonged to the administratrix, Mrs. Widow Dickson, personally ; but 
this we deem of no consequence. The administratrix was under an 
obligation to settle with all the heifts of Michael Dickson. If she chose 
to advance her own funds to make a settlement with any one of the 
heirs, she had the right to do so; and the advance, thus made, was 
subject for adjustment in her final settlement with the succession. 

We find, then, that the receipt given by Mrs. Trigg was given, and 
the settlement made of her interest in her father’s succession, on the 
10th January, 1867, the date expressed in the instrument, and that the 
receipt was real ; that is, it was intended to cover, and did cover, prop- 
erty and money that passed to her. 

As we have shown that our inquiry was narrowed down by the 
action of our predecessors to these single issues, the whole case is 
disposed of. 

We cannot extend our inquiry as urged by the plaintiff’s counsel. 
We must confine our deliberations and actions to the identical ques- 
tions, for the consideration of which the case was remanded, and which 
were considered and passed on in the Court a qua in the last trial. We 
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cannot go beyond this, but must consider all the questions so ably dis- 
cussed by the learned counsel for plaintiff, and to which our attention is 
so earnestly invited, as absolutely sealed to us. 

In the last appeal to this Court the case was tried on all the issues 
presented by the pleadings, a decree was rendered, an application was 
made for a rehearing, and in the argument on this application all the 
original issues in the case were again discussed, and the Court main- 
tained its first decree, which decided all the questions involved, with the 
exceptions mentioned. For us now to reopen the case as to those ques- 
tions thus formally decided, would be, in effect, to grant the rehearing 
refused by our predecessors, and revive issues which, under our rules 
of practice, had been formally and finally adjudicated. 

In the case of Burbank vs. Harris, 30 A. 487, the identical question 
now presented arose. The case had been once before on appeal, and had 
been remanded for further proceedings in accordance with the views 
of the Court declared in its opinion. After another trial in the lower 
court, it again came up on appeal, and it was claimed by the appellant’s 
counsel in that, as in this case, that all the original questions were open 
for consideration and review. 

In deciding this point the Court first made this statement : 

“Here, as they did in the lower court, plaintiffs contend that the 
judgment heretofore rendered by this Court is final as to defendant’s 
liability for damages, and that this case was remanded to the District 
Court for the exclusive purpose of ascertaining the amount of the 
incurred damages. The judgment referred to does declare that the 
defendant is liable for the destruction of the buildings and their con- 
tents, and for the injury done to the machinery. After that declaration 
by the Court, it pronounced the reversal of the judgment appealed 
from, and remanded the case to be tried according to law and in accord- 
ance with the views expressed in the opinion.” 

Then follows this emphatic language of the Court : 

“Every line, every word of a decree has a legal value, and the 
decree already mentioned, when compared and applied to the declara- 
tion, is liable for the damages sustained, closes the door as to any inquiry 
relating to the already determined liability.” 

23 A. 611; 30 A. 487. 

We cannot depart from a rule of practice so well established. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 
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No. 6503. 


HERMANN PotHMAN vs. Anais De Bovucuet, Wipow CuHarwes F. Berens. 


When land is seized and sold by the Sheriff, the buildings upon it, which are by law part of 
the realty, are equally seized and sold and become, as well as the land itself, the prop- 
erty of the purchaser. 


— from the Fourth District Court, parish of Orleans. Campbell, 
J. 





J. Tharpe for Plaintiff and Appellant. 
J. Ad. Rozier for Defendant and Appellee. 


First—A double dwelling house, stable, cistern and outstanding build- 
ings, whether they have their foundations in the soil or not, are 
declared immovable by Art. 464°C.C. They constitute a part of the 
immovable, and cannot be sold separately. 21 A. 324; 12 A. 227; 
23 A. 749; 25 A.436; 26 A 349; 2 A. 451. 

Second—The plaintiff does not pretend that he made or constructed the 
improvement, or that they were made or constructed out of his 
materials, but sets up that he bought them of a third person. 
Under no circumstances can he pretend to have the right to remove 
the improvements, as asked for in the petition. 





The opinion of the Court was delivered by 

Levy, J. The plaintiff in this suit seeks to be recognized as the 
owner of certain improvements, consisting of a “ double dwelling house, 
stable, cistern and outstanding buildings,” erected on a tract or parcel of 
land belonging to the defendant. He alleges that he became the pur- 
chaser of these improvements by an act of sale from George Kuntz (the 
former owner), passed on the 16th of July, 1875; that on the 17th of 
July, 1875, the defendant acquired the land, on which are the improve- 
ments, at sheriff’s sale ; that defendant withholds from him possession 
of the buildings and refuses to pay him their value, which he alleges to 
be $1500, and also refuses to allow him to remove the buildings or 
improvements. He prays for judgment recognizing his ownership of 
said improvements, and that defendant be condemned to deliver to him 
the said improvements, or to allow him to remove the same, and to pay 
rent therefor, and in default to pay the sum of fifteen hundred dollars, 
with legal interest thereon from the 17th of July, 1875, till paid. De- 
fendant answering, admits the purchase by herself of the tract of land, 
on which the improvements claimed were erected and now stand, at 
sheriff's sale, under a writ of fieri facias, on the 17th of July, 1875 ; that 
at and before the adjudication, under said sale, these improvements 
were on the land ; that in their nature they were and are immovable, 
and by said adjudication she became the owner of the land and improve- 
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ments as one immovable property. She avers that the alleged sale of 
George Kuntz to plaintiff is an absolute simulation. She further pleads 
res adjudicata, on the ground that plaintiff instituted a suit against this 
defendant in said Fourth District Court, numbered 43,784, in which suit 
the plaintiff set up the same allegations as contained herein and by 
judgment rendered on the 29th of November, 1875, and signed on the 
8th of December, 1875, and in which the thing demanded was the same, 
there was judgment sustaining defendant’s exceptions of no cause of 
action and the said suits dismissed at plaintiff's costs. 

In this case there was judgment in the lower court in favor of 
defendant, and plaintiff has appealed. 

At the time of the seizure and sale of the tract of land the build- 
ings and improvements claimed by the plaintiff were on the land. 
Article 464 C. C. declares: “Lands and buildings or other construc- 
tions, whether they have their foundations in the soil or not, are immov- 
able in their nature.” When the land was seized under the writ of ji. fa., 
the seizure included the buildings which were, as above declared, immov- 
ables. The plaintiff had no such right or privilege on these buildings 
and improvements as would entitle him to the benefits granted by 
Article 508 C. C. The law declares them to be immovable in their 
nature, and the seizure of the land to which they were attached included 
them. The sale by Kuntz to Pohlman did not, and could not, divest the 
seizure, and therefore was a nullity. 28 A. 430; 21 A. 324; 23 A. 749; 
24 A. 436 ; 26 A. 349; C. C. 468. 

The plea of res adjudicata was also well taken in this case, but the 
views above expressed render it unnecessary to enter upon the discus- 
sion of that question. 

The judgment of the lower court is affirmed with costs. 








No. 7970. 
Apa A. WALKER vs. L. T. BARELLI. 


This Court cannot, under the Constitution, entertain jurisdiction of an original action of 
nullity of one of its judgments. 


| erie to bring an original action of Nullity of Judgment. 


Sam’l R. Walker for the Plaintiff. 
Ellis & Ellis, contra. 


The opinion of the Court was delivered by 
Ferner, J. This Court has never, from its foundation, so far as we 
have been able to discover, entertained an original action of nullity of 
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judgment. When, therefore, the petition in this case was presented to 
us, the novelty of the proceeding and our serious doubts as to its pro- 
priety and as to our jurisdiction over it, prompted us to issue an order 
directing the parties to show cause, on briefs, why the proceeding should 
or should not be entertained. 

The Constitution could not be more emphatic than it is, in declar- 
ing that “the Supreme Court, except in cases hereinafter provided, shall 
have appellate jurisdiction only.” Art. 81. 

The exceptions referred to are contained in Articles 89, 90 and 200, 
and they certainly do not embrace the instant case. 

It will not be disputed that an action of nullity of judgment is an 
original suit entirely independent of the suit in which the judgment 
sought to be annulled was rendered. 

The petition presented to us is not a petition for appeal which could 
only be presented to an inferior court. It brings up no record and asks 
no review of any ruling of an inferior court. 

It is an original petition presented in this court, having no con- 
nexion with any other proceedings, asking us to citea defendant, to re- 
quire him to answer, to create a contestatio litis, to take and consider 
evidence, to hear and determine the cause and to render judgment be- 
tween the parties. It is, in no sense, an appellate proceeding ; and, not 
being such, whence are we to derive jurisdiction over it ? 

The judgment sought to be annulled is a judgment rendered by 
this Court affirming a judgment rendered by an inferior court. We 
are referred to articles 608 and 610 of the Code of Practice declaring 
that the nullity of judgment must be demanded from the same court 
which has rendered the same. But, aside from all other questions af- 
fecting the applicability of those articles, it is plain that neither the Code 
of Practice nor other legislative act can confer upon this Court jurisdic- 
tion withheld from it by the Constitution. 

It is said, however, that article 11 of the Bill of Rights which pro- 
vides for “open courts” and “ adequate remedy by due process of law ” 
for allinjuries, is appplicable to this case. But the Constitution elsewhere 
provides for what purposes this court shall be open, and what remedies 
it may administer. If we were to abandon the criterions thus estab- 
lished and to regulate our jurisdiction according to our own ideas of the 
adequacy and propriety of remedies, constitutional restraints would be 
of no avail. 

We have examined all the cases referred to by counsel for petitioner 
(2 La. 8; 5 R. 288; 9 A. 28; 10 A. 18; 29 A. 597; 30 A. 794! 31 A. 468), 
and have made independent researches, without finding any remotely 
- tending to sustain our jurisdiction. 

None of them deserve notice except the case of Melancgon vs. Brous- 
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sard, 2 La. 8, which was an action brought in the District Court to an- 
nul a judgment rendered by the Supreme Court, and Judge Martin said : 
“ But the appellee’s counsel urges that, as this Court possesses no 
original jurisdiction and cannot receive any from the Legislature, its 
judgments may be attacked on the score of nullity, in the court which 
rendered the judgment appealed from, whether affirmed or reversed by 
this Court. This appears to us a non sequitur.” Whatever may be said 
of the soundness of this decision so far as it denies jurisdiction to the 
District Court, it certainly cannot be claimed that it asserts or admits, 
such jurisdiction in this Court. On the contrary, it admits that this Court 
has not such jurisdiction, but holds that it is a non sequitur to say that, 
therefore, the jurisdiction rests in the District Court. 

As to the jurisdiction of the District Court, we find no subsequent 
case reiterating the doctrine, and in thecase of Grivat vs. Bank, 31 A. 467, 
its authority was impliedly disregarded. There, the suit was brought 
in the District Court to annul a judgment of this Court, and the latter 
determined the case, without questioning the jurisdiction of the inferior 
tribunal, upon other grounds. 

We are not now called on to determine anew the question of the 
jurisdiction of the District Court, and will do so only when properly 
presented. 

It is sufficient for present purposes, to say that we are clearly 
satisfied that this Court cannot entertain such an original action. 

It is, therefore, ordered that the petition of plaintiff herein be not en- 
tertained, and that no further proceedings be had thereon. 





—— 


No. 6758. 
City or New Orteans vs. W. H. Hitz. © 


Appeal from a judgment for $25, amount of a License tax. 

This Court only has jurisdiction in such cases, when the constitutionality or legality of the 
tax is in contestation. 

Defendant and Appellant has not by his Answer or otherwise put at issue the constitutional- 
ity or legality of the tax complained of. 

This Court is, therefore, without jurisdiction. 

Furthermore, the City ordinance imposing the tax is not in evidence; had this Court juris- 
diction, it could not review the judgment appealed from. 


| from the First Justice’s Court, parish of Orleans. Childress, 
J. 


Isaiah Tharp for Defendant and Appellant. 


The opinion of the Court was delivered by 
Topp, J. The defendant has appealed from a judgment rendered 








1162 SUPREME COURT OF LOUISIANA, 


City of New Orleans vs. Hill. 








by Paris Childress, First Justice of the Peace of the parish of Orleans, 
for twenty-five dollars. 

The counsel for the defendant has filed in this Court a brief in 
which he attacks the validity of the judgment, on the ground that the 
city ordinance on which it was based was violative of the Constitution 
of the State and of the United States. 

We have carefully examined the record, and find that the defendant, 
when sued for the license imposed by the ordinance in question, did not 
by his answer or otherwise put at issue the constitutionality or legality 
of the license, nor of the ordinance imposing it. The language of the 
present Constitution, which confers appellate jurisdiction on this Court, 
in this kind of cases, is as follows: “To all cases in which the constitu- 
tionality or legality of any tax toll or impost whatever, or any fine, 
forfeiture, or penalty imposed by a municipal corporation, shall be in 
contestation, whatever may be the amount thereof.” And such too is 
the language of the Constitution of 1868, in operation when the appeal 
was taken. Inasmuch as there was no “contestation” made touching 
the constitutionality or legality of this license in the court of the first 
instance, and as that contestation arising there can alone confer juris- 
diction on this Court, there is no issue or question presented by this 
appeal which brings the case within the jurisdiction of this Court, or 
which this Court can review. 

Even had that question been properly raised in the lower court, we 
would still be without power to review the proceedings, for the reason 
that the municipal ordinance complained of was not offered in evidence, 
and is not in the record. 

The appeal is dismissed at the cost of the appellant. 








No. 7983. 
StraTE oF LovIsIANa vs. Wm. W. BEASLEY. 


‘The accused, having accepted a juror and gone to trial without objection, cannot, after con- 
viction, raise the question of the legality of the drawing whereby said juror was selected 
as a talesman. 

PPEAL from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 





J. C. Egan, Attorney General, for the State, Appellee. 

It is too late, after accepting a juror and after judgment, to move fora 
new trial on the ground of the incompetency of a juror. 
Jas. C. Walker for Defendant and Appellant. 

A new trial should be granted where a bill of exceptions establishes the 
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truth of the fact that on a trial for murder, in the parish of 
Orleans, the names of the talesmen were drawn from the jury wheel 
by an unauthorized stranger and not by the sheriff or his deputy, 
as the order of the judge and the law required. 





The opinion of the Court was delivered by 

Levy, J. The defendant was indicted for the crime of murder, was 
tried by a jury, convicted of manslaughter, and by judgment of the Su- 
perior Criminal Court of the parish of Orleans, sentenced to twenty years’ 
imprisonment at hard labor in the State penitentiary. 

After the rendition of the verdict, defendant filed a motion and sup- 
plemental motion for a new trial, on the grounds in the original motion 
that “the verdict is against the law and evidence; that the jury disre- 
garded the charge of the court in not giving the accused the benefit of 
reasonable doubt ; that the case being one of circumstantial evidence, 
and there being no evidence adduced tending to show any collision be- 
tween the accused and the deceased, the verdict was manifestly the re- 
sult of conjecture, and is not based on legal evidence ;” and that “the 
verdict of manslaughter was manifestly a compromise verdict, the result 
of doubts in the minds of the jurors, to which the prisoner was entitled, 
and which should have operated to his acquittal, and of the benefits of 
which he was deprived.” Those set forth in the supplemental motion 
are: “That, whereas, as appears from the minutes of the court, it was 
‘ordered that the criminal sheriff or one of his lawful deputies draw the 
names of twenty tales jurors from the jury wheel, and that said jurors 
be summoned to attend before the court forthwith ;’ and although the 
names of twenty tales jurors were drawn from the jury wheel and were 
presented to the defendant to serve as jurors, one of whom was sworn 
and served as a juror on the trial of this cause, yet not one of the names 
of the twenty tales jurors so ordered to be drawn as aforesaid was drawn 
from the jury wheel by the criminal sheriff or any one of his lawful dep- 
uties, but they were all drawn from the jury wheel by a third person, 
other than the ‘ criminal sheriff or any one of his lawful deputies,’ with- 
out any warrant in law, and in violation of the positive order of the 
Court ;” and in support of these allegations in this motion, the affidavits 
of Waugh and Clark, two of the lawful deputies of the criminal sheriff, 
who were present when one J. C. Potts actually drew the twenty names 
from the wheel, are attached to and made part of said motion. The court 
a@ qua overruled the motions, to which ruling the defendants took a bill 
of exceptions. ; 

The only ground presented by the defendant which merits consid- 
eration is that touching the alleged irregularity or illegality in drawing 
the names of the talesmen. The reasons urged in the original motion 
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are not pressed by the counsel of defendant in his brief, and if they were 
‘could not be deemed by us sufficient to justify us in overruling the action 
of the judge a quo in refusing a new trial, the application for which was 
based on these reasons. The sound discretion vested in him seems to 
us to have been wisely exercised in regard thereto. Nor do we think 
that the reasons presented in the supplemental petition and bill of ex- 
ceptions can prevail with us. It is too late for the defendant, after hav- 
ing accepted the juror and gone to trial without any objection, now, to 
raise the question as to the legality of the drawing whereby he was se- 
lected as atalesman. To establish a different rule would be counter to 
well-settled jurisprudence, determined by frequent decisions of the Su- 
preme Courts of our own and other States of the Union. In State vs. 
Turner, 6 A. 310, it was held that, “a motion in arrest of judgment, or 
for a new trial, will not be sustained upon the ground that one of the 
grand jurors who found the indictment was one of the jurors who tried 
the case. The objection would have constituted a good ground of chal- 
lenge, but could not avail after verdict.” In a like case it was so held 

‘in South Carolina ; and in the same State, that an alien having sat upon 
the trial, although incompetent by law, it was not a sufficient reason for 
granting a new trial, inasmuch as he was not challenged. 2 Bay’s R. 
152. The same principle was maintained by the Supreme Court of Penn- 
sylvania, viz., that alienage might have been a cause of challenge before 
the juror was sworn, but that advantage could not be taken of it after 
verdict. 4 Dallas, 354; 5 Binney 348. See also 17 Johnson (N. Y.) R. 
133. 

A somewhat analogous case is presented in State vs. Kennedy, 8 
Rob. 596. There the Court said: “Our act requires a residence of 
twelve months prior to the formation of a venire as one of the qualifica- 
tions of a juror. The juror had not acquired this residence and there- 
fore could not have been legally drawn or presented to the accused. 
The want of residence is not an exception which the juror alone can 
plead, but a defect of which the accused may, at the proper time, avail 
himself. The law requires this term of residence in order that the juror 
may acquaint himself with the laws and institutions of the State and in- 
corporate and identify himself with its people before he shall be permit- 
ted to sit in judgment upon their lives and property. The objection, 
however, comes too late. It should have been made when the juror was 
offered to the accused. 1Chitty, 545,546.” 21 A. 546; 28 A. 794. 

The judgment appealed from is affirmed with costs. 
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No. 6736. 


New ORLEANS INsuRANCE AssocIATION vs. Mrs. Mary E. Harper, Sur- 
VIVING WIpow, ETc., AND E. WaGGaman, CrviL SHERIFF. 

A suit brought against a sheriff in office and his predecessor, in solido, for the value of prop- 

erty alleged to have been seized by the former and lost whilst in charge of the latter, is 


an illegal joinder of parties. Either oue or the other of the two officers is liable because 
the property was lost whilst in his official possession ; both of them cannot be responsible 


for that same reason. 


‘7 trom the Fifth District Court, parish of Orleans. Rogers, J, 
4 





W. S. Benedict and Singleton & Browne for Plaintiff and Appellee, 


Ellis & Ellis for Defendant and Appellant. 

First—There is no privity of interest, quoad seized property, between a 
sheriff and his successor in office, and the plaintiff's allegation of 
liability for the loss of such property by neglect, against the former 
sheriff, is inconsistent with a similar charge quoad the same prop- 
erty against the latter. 

Second—In such case the official acts of the two successive sheriffs, 
quoad the same property sued for, are wholly distinct, and plaintiff 
cannot sue both sheriffs, in solido, as co-defendants in the same 
suit. 12 A. 74, Mayor vs. Amant; 14 A. 181. 

Third—Where suit is brought for money, the value of seized property 
lost by a sheriff, and not for the return of the property, plaintiff 
must allege and prove that defendant was put in mora. 16 A. 389; 
30 A. 264-266 ; 27 A. 176; R. C. C. 1934. 





The opinion of the Court was delivered by 

Topp, J. This action was instituted in October, 1875, against the 
legal representative of William P. Harper, deceased, ex-civil sheriff of 
the Parish of Orleans, and Eugene Waggaman, the then Civil Sheriff, 
and successor of the said Harper. The allegations of the petition were 
substantially as follows: 

That under a writ of jfieri facias issued in the case of D. & J. D. 
Edwards vs. Fairbanks & Gilman, the said Harper, sheriff, seized a 
large quantity of machinery appertaining to a sugar refinery in a build- 
ing situated on the corner of Erato and New Levee streets, in the city 
of New Orleans. 

That upon the expiration of the term of office of said Harper, the 
seizure still continued in force when his successor, Waggaman, was 
inducted into office, who took possession and remained in charge of the 
property seized till the 30th of July, 1875, when the seizure was 


released. 
75 
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That upon the release of the seizure certain articles embraced in a 
schedule filed with the petition and valued at $4094, which were in the 
building when the seizure was made, were found missing. And it was 
charged that these articles “were negligently lost or disposed of ille- 
gally while in the care and keeping of said W. P. Harper and the said 
Eugene Waggaman.” That this property so lost or disposed of be- 
longed to the petitioner. 

Judgment was prayed for agairst the succession of Harper and 
Waggaman, in solido, for the value of the property as stated. 

The executrix of the estate of Harper answered, denying any tech- 
nicalities on the part of Harper’s succession, and alleging that all the 
property seized had been turned over to his successor, Waggaman. 

Waggaman filed an exception to the action, which was overruled. He 
then answered, denying any liability on his part, for the reason that he 
had delivered to the plaintiff, when the seizure was released, everything 
he had received from Sheriff Harper. 

The case was tried on these issues. There was judgment in favor 
of the succession of Harper, rejecting plaintiff's demand, but against 
Waggaman for $980 50. From this judgment Waggaman alone has 
appealed. 

The conclusion we have come to with respect to the pleadings in this 
case, dispenses with any examination of the merits. 

The exception referred to, presented by Waggaman in the lower 
Court, contained among others, the following grounds, which we quote 
literally : 

“He further excepts that plaintiffs allege and show no privity of 
interest between the estate of W. P. Harper, deceased, and this excep- 
tor, as civil sheriff or otherwise, and that the non-liability of said W. 
P. Harper must be shown by plaintiffs before they can sue this exceptor, 
the liability of said W. P. Harper as predecessor in office of exceptor 
being inconsistent with his liability as the present and acting sheriff.” 

“ He further excepts that the alleged causes of action against ex- 
ceptor and said estate arise from different alleged acts, and there being 
no privity of interest, as above stated, the joinder of separate de- 
fendants in said distinct causes of action in one suit is not legal.” 

The petition charges that Harper and Waggaman were liable to the 
plaintiff in solido for $4094 ; that is, Harper’s estate is bound for this 
sum, and Waggaman is also bound for the same amount. How could 
Harper have become bound for this amount? Only because that during 
the time this property was in his keeping as sheriff, from the 29th of 
November, 1873, to the 26th of November, 1874, it was lost by his 
neglect or illegally disposed of by him. If this were true, Harper, and 
Harper alone, would be liable to plaintiff. 
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Why or how could Waggaman owe the amount to the plaintiff? 
‘Only for the reason that he suffered the articles to be lost or illegally 
disposed of them during the time they were in his charge, from the 26th 
of November, 1874, to the 31st of July, 1875, and in that case he alone 
ought to pay for them. 

If, however, they were lost by Harper’s neglect or act during his 
charge of them, and he was liable for them, the loss could not have 
occurred during Waggaman’s control of them and he also be charge- 
able with them, and vice versa. In other words, the demand against 
Harper excludes and precludes the demand against Waggaman, and 
the demand against Waggaman bars the demand against Harper. The 
respective demands are utterly inconsistent with and exclusive of each 
other. 

The defendants cannot be liable in solido, for they must each have 
participated equally in the emission or act that caused the loss. This 
was impossible, for during the time that Harper was under responsi- 
bility growing out of his charge of the property as sheriff, Waggaman 
did not, and could not, share that responsibility, for he was but a private 
individual, having no connection whatever with the matter. And dur- 
ing the time that Waggaman was chargeable with the property, Har- 
per’s responsibility could not continue or exist, because with the com- 
mencement of Waggaman’s responsibility, his (Harper’s) had ceased. 

They could not have been jointly bound, for they could not be 
charged with any joint acts of omission or commission, since their 
terms of responsibility were different and their acts separate and at 
separate times. It was impossible that both could have been liable in 
any manner for the debt claimed. And it is equally true that if one 
was liable the other could not be. 

Nor was there any distinct and certain liability charged against 
either one of the defendants. It was uncertain under the allegations 
which one, if either, was liable for the debt, and that uncertainty was 
left for the evidence to dispel on the trial. 

There was no privity between the defendants. So far from such 
privity or anything like a common interest existing, there was an 
antagonism between the parties, a conflict of interests, as illustrated 
by their respective answers, under which each one sought to escape 
liability to himself by throwing it on the other, and ready to form 
an alliance with the plaintiff for this purpose. 

We are of opinion that this action, for the reasons stated, violates 
the well established principles of pleading and rules of practice, set- 
tled by an unbroken line of precedents, which forbid the joinder of two 
or more parties as defendants in the same suit in causes of action 
essentially distinct and separate. The exception, therefore, filed by 
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Waggaman should have been sustained. 12 A. 74; 14 A. 181; 15 A. 

10; 24 A. 614. The plaintiff and the estate of Harper being appellees, 
the judgment as between them cannot be disturbed ; besides, it is ad- 
mitted by plaintiffs counsel that the judgment in favor of this defendant 
was @ proper one. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court against Eugene Waggaman, late Civil Sheriff of the 
Parish of Orleans, be annulled, avoided and reversed; and it is now 
ordered, adjudged and decreed that the exception filed by said de- 
fendant in the court a qua be, and the same is hereby, sustained, and 
the suit dismissed—plaintiff to pay costs of both courts. ° 

Rehearing refused. 








No. 7962. 


GEORGE W. Cary vs. JNo. P. RIcHARDSON. 


It is only after the appeal bond is filed that the jurisdiction of the Appellate Court attaches: 
until then the Court a qua has full control of the case. and can rescind an order of 
appeal improvidently granted. 


— from the Sixth District Court, parish of Orleans. Rightor, 
cA J. 


E. H. Farrar and Breaux & Hall for Plaintiff and Appellee. 


First—An order of appeal is an essential formality, in the absence of which 
an appeal must be dismissed. C. P. Art. 574; 6 N.S. 323; 2 A. 752, 
902; 5 A. 666; 9 A. 158; 22 A. 373; 2 A. 628; 20 A. 193; 24 A. 276; 
23 A. 543. , 

Second—The order rescinding the order of appeal herein granted, 
before the former was entered in the minutes, and before the bond 
was filed, left the appellant without an order of appeal. 

Third—The court had power to grant such an order, because it still 
had jurisdiction of the case. It did not lose its jurisdiction until 
that of the Appellate Court attached, and this could not take place 
until the bond was filed. 

Hennen’s Digest, vol. 1, p. 73, VII (a), 3. 
State ex rel. Mount vs. Judge Sixth Court, 22 A, p. 37. 


Bayne & Renshaw for Defendant and Appellant. 


When an appeal has been granted and the bond has been fixed by 
the judge of the court a qua, his jurisdiction ceases and the juris- 
diction of the Supreme Court attaches. 

A judgment which has been signed and the execution of which would 
cause irreparable injury ig appealable. 


John A. Campbell on same side. 
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On Motion to Dismiss. 

The opinion of the Court was delivered by 

Topp, J. This is a motion to dismiss the appeal on grounds : 

ist. That there was no order of appeal. 

2d. That the appeal was taken from an interlocutory decree, 
which did not work an irreparable injury. 

This is a suit to have declared an alleged partnership between 
plaintiff and defendant dissolved, and for a settlement of the same. 

A decree was rendered by the judge a quo, styled by himin the 
decree itself an interlocutory one, in which he decreed the existence and 
dissolution of the partnership and aprointed auditors with a view of 
effecting a settlement between the partners. 

From this order or decree an appeal was asked for and granted 
and the amount of the bond therefor fixed. This order was afterwards 
rescinded by the judge, and his right or authority to do so is denied 
by the appellant’s counsel. 

From the statement of facts signed by the counsel for both par- 
ties, and filed in this Court, we obtain the following facts in regard to 
this proceeding : 

First. That on the morning of the 3d of July, the defendant in 
open court presented a motion for an appeal. 

Second. That the appeal was granted. 

Third. That twenty minutes subsequently plaintiff's counsel called 
the attention of the court to the decree or judgment as interlocutory, 

Fourth. That thereupon the court, without notice to appellant, 
ordered the clerk to enter the following order : 

“Tn this case a motion having been made this morning in the press 
of business, occurring at the opening of the court, for a suspensive 
appeal, and the same having been inadvertently and unadvisedly allowed 
by the court, and the attention of the court having been called to the 
interlocutory character of the judgment herein rendered, and to the 
fact that the same could not, under any circumstances, cause the de- 
fendant irreparable injury, the said judgment being a mere expression 
of opinion as to what basis a final moneyed judgment is hereafter to be 
rendered on, and being merely preparatory to the determination of that 
judgment, and the said order of appeal not yet entered on the minutes 
of the court, it is ordered that said order of appeal be rescinded and 
the same refused.” 

Fifth. When this order of rescission had been entered, the order 
granting the appeal and fixing the bond had been made by the court, 
but had not been entered on the minutes, nor had the bond been filed 
by the appellant. The bond was filed about two o’clock on the same 
day, the 3d of July. 
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Sixth—The clerk, in writing up the minutes of the court, first en- 
tered the order granting the appeal, and then immediately afterwards 
the order of rescission given above. 

The question to be determined is whether, under this state of facts, 
the judge a quo was authorized to rescind the order of appeal? If he 
was, and the same was legally set aside, then there was no order to au- 
thorize the appeal and the same must be dismissed. 

There is some contrariety of opinion in the decisions of this Court 
on this point, but the weight of authority seems to be that the jurisdiction 
of the lower court over the question of appeal, and the orders rendered 
with reference thereto, ceases only when the bond is executed and filed, 
and that it is only when the appeal bond is filed that the jurisdiction of 
this Court attaches, and that until it does so attach the order is within 
the control and jurisdiction of the lower court. 

In the case of Bridge et al. vs. Merle et al., 7 L. 448, the Court uses 
this language : 

“The jurisdiction of the appellate court attached as soon as the 
bond was filed, and the lower court of the first instance had no longer 
authority to take any steps in the case.” 

And in case of Fink vs, Martin, 10 R. 152, the same expression occurs. 

The converse of the rule laid down by these decisions must be 
equally true, that is, that until the jurisdiction of the appellate court 
attached in the manner stated, the judge of the lower court had author- 
ity in regard to all orders he may have made touching the matter in 
question. 

The very terms of the order for an appeal would seem to imply 
that the appeal asked for was contingent upon the giving of the bond. 
The usual language of such order is that found in the order in this case 
—the appeal is granted upon the appellant giving bond and security for 
an amount stipulated, etc. The appeal only takes effect under the 
terms of the order wher. the bond presented is executed and filed. See, 
also, Bates et al. vs. Weathersby, 2 A. 484. 

State ex rel. Mount vs. Judge Sixth District Court, 22 A. 37. In 
this case it is to be noted, also, that the order of appeal was revoked or 
rescinded before it had been even entered on the minutes of the court. 

The view we have taken of the question involved in the first ground 
of this motion, and the conclusion we have come to, renders the consid- 
eration of the second ground contained therein unnecessary. And it is 
equally unnecessary to cite authorities to show that without an order 
to authorize it no appeal can be taken. 

It is, therefore, ordered that the appeal be dismissed at the cost of 
the appellant. 

Mr. Justice FENNER recuses himself, having been of counsel. 
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No. 6728. 
M. SHELLY & Co. vs. G. M. Bayty anp B. M. Ponp. 


Under the bankrupt laws of the United States, a creditor is not remitted to his original right 
to sue at law, by the failure of the bankrupt to comply with the terms of his Composition. 
The State Courts have, therefore, no jurisdiction of the suit of the creditor. 


— from the Sixth District Court, parish of Orleans. Rightor, J. 





Thos. J. Semmes for Plaintiffs and Appellants. 

A debtor who has made a composition with his creditors under the 
Bankrupt Law of the United States, and failed to comply with its 
terms, can be sued in a State court, and compelled to pay the entire 
debt of the creditor whose share of the composition has not been 
paid. 

The Supreme Court of Massachusetts, in a similar case, says: “ Having 
refused to pay according to their composition, the defendants can- 
not now protect themselves by it.” 

National Bank vs. Porter, 122 Mass. 308. 

This composition law, enacted by the United States in 1874, is derived 
from England ; the statute of the United States is almost copied 
verbatim from that of England. 

Failure to comply with the terms of the composition, it has been held in 
England, remits the creditor to his original right to sue at law, and 
he is not obliged to go into the Bankrupt Court to enforce the com- 
position. The creditor has his option to sue at law for the full 
debt, or apply to the Bankrupt Court to enforce the composition, or 
set it aside. 

In re Hatton, L. R. 7 ch. app. 723. 

Edwards vs. Coombe, L. R. 7 C. P. 519. 
Newell vs. Van Praagh, L. R. 9 C. P. 104. 
Edwards vs. Honcher, L. R. 1 C. P. Div. 118. 


Kennard, Howe & Prentiss for Defendants and Appellees. 

First—Under the Constitution, and by the laws of the United States, the 
Federal Courts of Bankruptcy have exclusive jurisdiction of all 
matters and proceedings in bankruptcy. R. §&., 711. 

After bankruptcy proceedings commenced, a creditor having a probable 
debt, and a fortiori creditors who have proved such debt, cannot 
pursue the bankrupt in a State court thereon, save in certain ex- 
cepted circumstances which do not exist in the case at bar. Rev. 
Stat., 105, 106, and amendment of June 22, 1874, 8th Bump. 675, 
et seq. By the act of June 22, 1874,a composition in bankruptcy 
was provided for. 8 Bump, p. 668. 
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This was not a mere conventional compromise, but a proceeding which, 
when confirmed by the court, attained the dignity of a decree, and 
could only be enforced or set aside by the court that rendered such 
decree. Billings, J. Ms. opinion in re Bayly & Pond. Same case 
on petition of review, Woods, Circuit Judge, 19 B. R., 73; Deford 
vs. Hewlett, 18 B. R., 518. 

Second—The difference between the English laws on this subject and 
the American statute is plain. The English cases are not in point 
against defendants, and the cases cited above control on reason and 
authority. 

Third—The decree of the Court of Bankruptcy confirming a composi- 
tion does not terminate the proceedings. That court retains the 
cause, the parties and the subject-matter. The bankrupts adminis- 
ter the assets under its orders ; they may be punished for contempt, 
and their administration may be terminated when, and only when, 
that court sets aside the composition, and directs the cause to move 
on to the election of an assignee, and for other purposes. 18 B. R., 
552; 19 B. R., 73. 





The opinion of the Court was delivered by 

Bermuupez, C.J. This is a suit for a balance due on an open ac- 
count. ? 

The defendants excepted to the jurisdiction of the court, alleging 
that they, individually, and as composing the firm of G. M. Bayly & 
Pond, had obtained a decree from the U. S. District Court fcr Louisiana, 
sitting in bankruptcy, granting and confirming a composition offered by 
them, by the payment of twenty-five cents on the dollar, and that said 
decree was affirmed by the U. 8. Circuit Court, and became final before 
the filing of the petition herein ; that the plaintiffs’ claim was contracted 
before, and is embraced within, said composition, granted under the 
Bankrupt Act and the amendments thereto, and that said composition 
can be set aside only by the U.S. District Court, which has sole and ex- 
clusive jurisdiction concerning the same and their bankruptcy. They, 
therefore, prayed for the dismissal of the suit. 

On the trial of the exception a statement of facts was made by the 
parties, which establishes the averments of the exception. The District 
Court sustained the plea to the jurisdiction, and dismissed the suit. 

From this judgment the plaintiff has appealed. 

By section 611 of the U. S. Revised Statutes, enacted in furtherance 
of section 8 of article 1 of the Constitution of the United States, which 
vests Congress with power to “establish uniform laws on the subject of 
bankruptcies throughout the United States,” it was provided that the 
Federal Courts should have exclusive jurisdiction of all matters and pro- 
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ceedings in bankruptcy, and that where a creditor has a favorable claim, 
and where he has proved it in the bankruptcy, he cannot sue on it in the 
State Court after the proceedings in bankruptcy of the debtor been 
commenced, until the proceedings have been terminated without a dis- 
charge, or after a discharge has been refused. 

R. 8. U. S., 5105, 5106, and amendment of June 22d, 1874. 

By the amending act provision was made for a composition between 
the bankrupt and his creditors, which was to be a proceeding which, 
when confirmed by the court, became a decree of the court, which the 
court alone could set aside, under a special provision, when the credi- 
tors asked that relief. When the decree is set aside, the cause in bank- 
ruptcy proceeds and the estate continues to be administered upon. 

Bump, 8th ed., 668, 670. 

Relying upon the statement of facts, the plaintiff insists that the de- 
fendants, having failed to comply with the terms of the composition, the 
creditor is remitted to his original rights, and may sue at law, to re- 
cover his entire debt. 

In support of that position he argues that the composition law, en- 
acted in 1874, is derived from England, and is copied almost verbatim 
from the English statute. He claims that it has been held in England 
that a failure to comply with the terms of the composition remits the 
creditor to his original right to sue at law, and that he is not obliged to 
go to the Bankrupt Court to enforce the composition, and that he has 
his option to sue at law for the full debt, or apply for relief to the Bank- 
ruptcy Court. He cites in support of this position: In re Hatton, L. R. 
7 ch. app. 723 ; Edwards vs. Coombe, L. R. 7 Com. Pl. 519; Newell vs. 
Van Praagh, L. R. 9 Com. P|. 104; Edwards vs. Honcher, L. R. 1 Com. 
P. Div. 118; also National Bank vs. Porter, 122 Mass. 308. 

It is apparent that there exists a material and vital difference be- 
tween the English act (4 B. R. 192-200) and our own. Under the former, 
composition can take place before and without any proceeding in bank- 
ruptey, while under our statute it can only take place in the course of 
the proceedings, in the manner and form prescribed, and subject to the 
restrictions mentioned. 

In re Seott Collins & Co., 15 B. R., p. 78. 

In the case of Deford vs. Hewlett, 18 Nat. Bank. Rep. 518, the Court 
of Appeals of Maryland, after scrutinizing the peculiar form of the 
American act, has decided that, after a composition provides that the 
installments shall be secured by the notes of the debtor, a creditor who 
has proved his debt cannot sue for his original debt in a State court, 
although the debtor has made default in payment of one of his instal- 
ments. 

In 19 National Bankruptcy Register, 73, 77, 78, the U.S. Circuit 
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Court for the District“d? Louisiana (in a case coming from the District 
Court sitting in bankruptcy, on a petition of review, which was dis- 
missed), has endorsed that ruling as well founded in law, announcing 
clearly that the remedy for the failure to comply with the terms of the 
eomposition is pointed out by the statute, which does not permit the 
creditor to sue for and recover his original debt, but provides for an 
application to the court for the enforcement of the composition, or re- 
sumption of the bankruptcy proceeding. 

The decree of composition does not divest the court making it of 
further jurisdiction. It merely keeps its powers in suspense. The 
bankrupt becomes a trustee, and is amenable to the orders of the court. 
Where the composition is annulled or set aside, the proceedings in 
bankruptcy are resumed, and continue until the final liquidation has 
taken place. 

We, therefore, think that the plea to the jurisdiction was properly 
sustained. 

It is, therefore, ordered that the judgment appealed from be 
affirmed with costs, 


No. 7933. 
Hvueu Daspir vs. Louise ExRINGER. 


In a suit for a divorcee, the testimony of both husband and wife is inadmissible, and consent 
cannot render its admission legal. 

Defendant in the suit fora divorce, based upon a judgment of separation from bed anid 
board, may plead the nullity of that judgment, instead of appealing therefrom or attack- 
ing it in a direct action of nullity. 

Sec. 138, Rev. Sta., was not repealed by Act No. 76 of 1870. 


_— from the Sixth District Court, parish of Orleans. Rightor, J. 





Cotton & Levy for Plaintiff and Appellee. 


First—Suit for a final divorce upon a judgment of separation from bed 
and board, will be maintained where it is shown that there has been 
no reconciliation since date of judgment, and one year has expired 
from date of rendition, nor is it necessary to aver or prove an effort 
for reconciliation. 


Second—Art. 138 C. C. is not repealed by Sec. 2, of Act No. 122, of 1877. 
On the contrary, Sec. 1 of the Act expressly recognizes its existence 
and enforces its provisions, except so far as amended. 

Third—A judgment rendered upon pleadings and evidence against the 
defendant, will not be opened upon the allegation that it was a con- 
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sent judgment, where the party did not appeal nor bring an action 

to annul, though having full knowledge of its rendition for eighteen 

months. 
Fourth—Ruling of judge a quo, excluding testimony, was correct. 


W. 8S. Benedict for Defendant and Appellant. 


First—Where a consent judgment of separation from bed and board is 
urged as the basis for an action, it can, as between husband and 
wife, be enquired into. 

Second—The evidence of the husband, as the only witness to establish 
no reconciliation was had by him with his wife, is insufficient, as the 
law obliges him to make an effort toward a reconciliation with her. 


Third—Evidence is admissible to prove the wife attempted a reconcil- 
iation with her husband. 

Fourth—There has been no law since Act No. 122 of 1877, to authorize 
a separation from bed and board between husband and wife. 





The opinion of the Court was delivered by 

Bermupez, C. J. This is a suit for a divorce, based on a judgment 
of separation @ mensd et thoro, the lapse of one year since its rendition 
and the absence of reconciliation. 

The defendant excepted, that the petition disclosed no cause of 
action, in this, that it does not set forth, that the plaintiff ever at- 
tempted to effect a reconciliation. 

The exception being overruled, the defendant pleaded the general 
issue and charged specially the invalidity of the judgment of separation. 

On‘the trial, the plaintiff and the defendant were heard as witnesses. 
the former without, the latter notwithstanding, objection ; to the over- 
ruling of which a bill was reserved. 

The defendant offered to introduce evidence to show the invalidity 
of the judgment of separation, but, upon objection, she was not 
allowed to do so, and a bill was retained to the refusal. 

I. The exception of no cause of action was properly overruled. It 
is not necessary that, in a suit of this description, the plaintiff, who 
obtained the judgment of separation, should allege that he has made 
advances for a reconciliation to his consort, who, by the judgment of 
separation, was found to have committed some reprehensible act. It 
was for the defendant to make an overture had she thought one 
proper under the circumstances. 


On THE MERITs. 


II. The evidence of both plaintiff and defendant, who were then 
husband and wife, R. C. C. 136, was reprobated by law and inadmissible. 
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Consent could not have legalized its reception. 32 A. 643; 11 A. 628; i 
R. C. C-2281, 136. ) 

Iti. No other evidence having been introduced to show absence of 
reconciliation, the plaintiff should have been non-suited. On the 
strength of her answer, the defendant offered to prove the invalidity of 
the judgment of separation from bed and board, but the court refused 
‘the evidence, on the ground that the attack could be made only by 
appeal or suit in nullity. 

This is perfectly true, on general principle; but in a case like this, 
which necessarily first rests upon the existence of a valid judgment of 
separation from bed and board, the validity or invalidity of such judg- 
ment was of vital importance. Upon the charge made in the answer, it 
was directly at issue and could have been inquired into in the absence 
of a formal suit in nullity, as the answer, couched as it is, may be 
considered as partaking of the nature of a reconventional demand, justi- 
fying the inquiry and an adjudication upon it. The charges preferred 
are grave. Judgments of separation from bed and board should be 
rendered neither upon the veal nor upon the forced apparent consent 
of parties. 3 A. 328; 16 L. 26. Pothier Cont. de Mar., vol. 2, Nos. 517, 
518. Fenet, Discours et Motifs, v. 9, 248 et seq. 

The defendant, having charged that the judgment was vulnerable 
and susceptible of annulment, should have been permitted to offer evi- 
dence in support of her allegation, although the plaintiff failed to sub- 
stantiate his averments. The appellant had a clear right to be heard 
on the issue of nullity, which, if decided in her favor, would be destruc- 
tive of plaintiff's present action. It was unnecessary for her to ask the 
nullity of the judgment in a different suit, which, on the trial of this 
case, could have been cumulated with it. The law does not favor a cir- 
cuity of actions. What she could have done in a distinct suit, she 
could do in the present one, and in the manner that she has done. 11 
A. 510, 287 ; 13 A. 343; 28 A. 815; 5 A. 208; 12 A. 197; 21 A. 329; 7M. 
490, 567; 14 L. 58; 2 A. 494. 

IV. The theory of the defendant, that the judgment is a nullity 
because rendered in a case brought at a time when there was no law in 
force authorizing separations from bed and board, is not founded. 

Although at first glance it may seem that article 138, R. C. C. was 
apparently repealed by Act 76 of 1870, the object of which was 
expressly to amend and re-enact it, so as to read in the language which 
the act contains, still such is not the fact, for the double reason : Ist, 
that its provisions were virtually incorporated in the substituted 
article, which, by erlargement, is made the more comprehensive, as it 
embraces within its elastic compass cases not previously enumerated ; 
_ and, 2d, that the following article, 139, which the act did not purport 
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to touch, embodies and retains, in full vigor and vitality, by express 
mention, as a component part of itself, article 138 such as it stood 
before it was in the least modified by the act of 1870. 7 

For these reasons, it is ordered, adjudged and decreed that the 
judgment appealed from be reversed, and that the case be referred to 
the Civil District Court for the Parish of Orleans, which has superseded 
the court a qua, there to be further proceeded with according to thé 
views herein expressed and according to law ; the plaintiff and appellee 
to pay costs of both courts from the filing of the answer.. 


No. 7988. 
Strate oF LovistaNa vs. WM. VANCE. 


It is no valid objection to an Indictment that it is signed by the District Attorney pro tem- 
pore, when this officer has acted in ignorance of the fact that the District Attorney was 
at the time in the parish and on his way to the parish seat. 

Evidence of the quarrelsome and dangerous character of the deceased was properly rejected, 
when offered on the ground, laid for its admission, that he had said that ‘‘ if accused con- 
tinued to bother him about a certain debt, he would kill him,” and that said statement 
had been communicated to the accused. 


PPEAL from the Fifteenth Judicial District Court, parish of Pointe 
41 Coupée. Yoist, J. 





Robert Semple, District Attorney, and J. C. Egan, Attorney General, 
for the State, Appellee. c 
First—In the absence of the District Attorney, the District Attorney pro 
tempore is authorized and required to discharge and perform the 
duties required by law of the District Attorney. R. 8. 1074 and 1075, 
Second—The accused cannot object that a copy of the indictment was 
not served upon him after going to trial. 4 A. 379. 
Third—Evidence offered generally to prove that the deceased was well 
known and understood to be “a quarrelsome and savage man,” is 
inadmissible. 


Defendant and Appellant unrepresented in this Court. 





The opinion of the Court was delivered by 

FENNER, J. The defendant appeals from a verdict, judgment and 
sentence for manslaughter. 

We are left to examine his defenses without the aid of any brief 
by his counsel. 

The record presents a demurrer and four bills of exception. 

The demurrer to the indictment is on the ground that it is signed 
by the District Attorney pro tempore and not by the District Attorney, 
although it is said the latter was in the parish at the time. The record 
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discloses that the District Attorney, who resided in a different parish, 
had probably landed in the parish and was en route to the parish seat 
when the indictment was signed and returned into court by the pro 
tempore officer, but that he had not reached tke court house, and the 
pro tempore attorney was not aware of his presence in the parish at the 
time. 

We think the authority granted the District Attorney pro tempore 
under sections 1074 and 1075 of the Revised Statutes, is broad enough 
to cover the case. 

The first bill of exception is taken simply to the judgment of the 
court in overruling the demurrer. ; 

The second is taken to the action of the court in admitting testi- 
mony to establish the circumstances under which the District Attorney 
pro tempore acted. The testimony was properly admitted. Had none 
been taken the presence of the District Attorney in the parish would not 
have been established, and the demurrer would have fallen under the 
weight of the presumption omnia rite acta. 

The third bill is taken to the overruling by the court of his objec- 
tion to going to trial onthe ground that the copy of the indictment 
served on him was not a true copy of that found. The variances shown 
are too trivial to require notice. 

The fourth bill is to the ruling of the court rejecting evidence of- 
fered by the accused to prove the quarrelsome and dangerous character 
of the deceased, the ground laid for the admission thereof being that 
the deceased had said to one Nurdin “that if accused continued to 
bother him, deceased, about a certain debt, he, the deceased, would kill 
accused,” and that said statement had been communicated to accused. 

The judge a quo excluded the evidence, on the ground that such 
conditional threat was not the kind contemplated by the Jaw as a found- 
ation for the admission of evidence of the kind offered. We think the 
judge did not err. Such conditional threat does not bring the case 
within the reason of any exception to the general rule excluding evidence 
of the character of the person killed. Taking the statement of deceased 
as serious, it affords accused not the slightest reason to suppose that 
deceased intended any hostile action towards him unless preceded by 
the designated action of the accused. It is not shown that accused did 
further annoy the deceased about the debt ; nor does the record disclose 
any action on the part of deceased evincing any hostile purpose. 

Under these circumstanees, the character of tlie deceased could not 
afford the accused the least justification for the killing. 

See, on this subject, 5 A. 489; 9 A. 46; 10 A. 453; 12 A. 679; 21 A. 
473 ; 29 A. 593; 30 A. 341,679 ; Wharton Crim. Law, pp. 545 to 551. 

The judgment of the lower court is, therefore, affirmed. 











NEW ORLEANS, DECEMBER, 1880. 





Barrimore vs. McFeely. 








No, 6283. 
Mrs. M. R. Barrmore vs. JAMES McFEE Ly. 


An action for damages resulting from a provisional seizure of furniture in a suit for rent, (in 
which it was decided that, the rent sued for, had been paid), needs not contain the allega. 
tion of malice or want of probable cause. 

Such an action is not based upon the suit for rent but upon the wrongful use of the writ of 
provisional seizure. 

This writ having been set aside by a court of last resort it is prima facie established that said 
writ had been wrongfully issued and that damage was inflicted on the party whose prop- 
erty was seized. 

This party is entitled only to the actual damage suffered by him, directly from the seizure of 
his furniture. 

But for the want of care taken of the furniture whilst in charge of the constable, this officer 
is liable and not the plaintiff in provisional seizure, 


‘~~ from the Fourth District Court, parisl of Orleans. Lynch, J. 


F. C. Zacharie for Plaintiff and Appellee. 
T. Gilmore & Sons for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiff sues for ten thousand dollars as damages alleged 
te have been caused to her by the act of defendant in suing out and exe- 
ecuting a writ of provisional seizure against her movable effects in a 
house which she was then occupying and renting from the de- 
fendant. 

She alleges that being indebted to defendant for the rent of April, 
1872, in the sum of $26, and wishing to meet the the current rent of May, 
of the same vear, not yet due, she tendered to defendant a city school 
certificate for $55, of market value of $44, which the defendant re- 
tained in his possession an unreasonable length of time, and that before 
returning the same to her he brought suit against her in a justice’s 
court, accompanied by a provisional seizure of her furniture, and that 
on a plea of payment, a final judgment was rendered on appeal by the 
Third District Court of the parish of Orleans, rejecting plaintiff's demand 
and setting aside his provisional seizure. 

She alleges that she suffered the damages claimed through the 
wrongful acts of the defendant, by expenses necessarily incurred in her 
defense, by the deprivation of the use of her furniture, by damage to her 
feelings and to her health, and by injury done to her character and 
credit by the statements of defendant, in charging that she would not 
pay her rents or debts without compulsion by judicial process. 

The case was tried by a jury, who found a verdict of $150 in her 
favor, and the present appeal is taken by the defendant from a judgment 
rendered conformably to the verdict. Plaintiff also complains of the 
verdict and the judgment, and prays for an amendment increasing the 
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amount of damages allowed her to two thousand five hundred dollars. 

Defendant excepted to plaintiff’s petition on two grounds : 

1st. That an action in damages for slander could not be cumulated 
with one for malicious prosecution. 

2d. That the petition disclosed no cause of action in failing to al- 
lege that defendant’s action for rent, accompanied by provisional seizure, 
had been instituted with malice and without probable cause. 

The exception was properly overruled by the District Judge. 

The action in damages is not on a bond, and plaintiff can urge dam- 
ages caused by the wrongful acts of the defendent either by judicial pro- 
cess or by words spoken, and is intimately connected with the subject- 
matter of his suit for rent. As no evidence was introduced in support 
of the charge of slander on the trial of the cause, we understand that 
defendant virtually abandons that ground of his exception, and that this 
particular alleged cause of action is, therefore, eliminated from this case. 

The reasons urged and the authorities quoted by defendant in sup- 
port of his second ground of exception apply with great force to actions 
in damages for malicious prosecutions or groundless law-suits, and 
would utterly annihilate this cause if the damages claimed were predi- 
cated upon McFeely’s judicial demand for his rent. In that case it 
would have been incumbent on plaintiff to allege and eventually prove 
malice or want of probable cause, in default of which allegation an ex- 
ception of no cause of action would necessarily prevail. But plaintiff 
relies for recovery on the alleged wrongful use and application of the 
summary remedy of provisional seizure. A marked distinction exists, 
and must be made, between McFeely’s suit at law for the recovery of 
his rent and the summary remedy which he thought fit to invoke in aid 
of his main action. 

If the object of this suit was to hold him in damages for suing for 
rent, which was on trial proven to have been paid, and on the ground 
therefore that his suit was malicious and without probable cause, the 
action could not be maintained in the absence of such averments. The 
law looks with favor on the efforts of parties who invoke the aid of 
courts for the vindication of rights or for the recovery of property, and 
does not tolerate that the unsuccessful litigant should be punished in 
damages unless it be in cases where his acts are alleged and proven to 
have been prompted by malice or unsupported by probable cause. 

But a different rule applies to litigants who invoke the use of any 
of the summary remedies created by law for the preservation of rights 
in extraordinary cases, and under which a party may be forbidden to 
perform certain acts, or when property may be wrested from his posses- 
gion pending the main suit, such as the writs of provisional seizure, 
attachment, sequestration, injunction, etc. 
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Parties who wish to wield these powerful weapons of the law against 
their adversaries, do so at their own risk and peril, and are fairly 
warned that the law frowns down the improper use of such arms. 11 
M. 284; 3 L. 291, 103; 6 L. 271; 13 A. 214. 

In regard to the writ which is alleged to have been improperly used 
ip this case, the law carefully conditions its use by holding the party 
invoking its application personally responsible in damages in case it 
shall have been wrongfully obtained. C. P. art. 295. 

In the case of Steward vs. Sanneborn, 8 Otto 287, which is strenu- 
ously urged upon us by defendant, the ruie laid down is applied to an 
alleged malicious prosecution under the bankrupt law, and it presents 
a case where Steward had filed, as an alleged creditor, an ordinary suit 
at law, which was dismissed because he failed to prove that he was a 
creditor, and in which it was correctly held that the essence of the suit in 
damages was in the proof of malice or want of probable cause. 

In the present case, plaintiff alleges that the writ was set aside by 
the final dismissal of McFeely’s suit, and under our jurisprudence when 
the summary remedy is set aside it is a prima facie evidence that it 
was wrongfully issued, and that damage to some extent was sustained ; 
and it was, therefore, unnecessary to allege malice or want of probable 
cause. 

On THE MERITs. 

The record shows that final judgment was rendered in favor of 
Mrs. Barrimore, supporting her plea of payment of the rent claimed of 
her at the rate of $26 a month for April and May, 1872 ; and under such 
a judgment the conclusion is inevitable that the writ of provisional 
seizure was decided to have been wrongfully obtained. On this issue 
the judgment is conclusive, and though we may differ with the District 
Judge in his conclusion that the plea of payment of $52 was supported 
by proof of tender to the creditor of a voucher for a face value of $55, 
but of a market value of at most $44, yet we are powerless to revise 
his judgment, which is res judicata in the premises, and fixes, under the 
rules of law hereinabove considered, a liability for damages on the 
party suing out the writ of provisional seizure. 

But the want of malice and the eminently probable cause, which 
characterized the cause of McFeely, are proper subjects of considera- 
tion in the measure of damages which should be allowed to plaintiff in 
this cause. 

The record teems with evidence showing want of malice in him in 
his legal efforts to recover his suit; his only fault consisting in the 
retention of the voucher which he had not accepted in settlement of his 
claim. But under the stern rule of law, and the final judgment of the 
Third District Court, he must be held liable for the actual damages 
76 
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suffered by the defendant in the suit for rent, and caused by the pro- 
visional seizure of her furniture ; and in our opinion those damages con- 
sist of the fees of the attorney employed for her defense under the 
writ and of the deprivation of the use of her furniture. We do not 
think that he is responsible for the damages caused to the property 
seized by being improperly stored. 

These are the acts of the constable, for which he is responsible 
personally and under his official bond. It was his bounden legal duty 
to take proper care of the furniture while in his custody, and the seizing 
creditor, who is not shown to have directed or otherwise interfered with 
the officer in the discharge of his duty, cannot be held liable for 
damages caused to the furniture through thé negligence, recklessness or 
other illegal acts of the constable. 

The jury fixed the damages sustained by Mrs. Barrimore at one 
hundred and fifty dollars, without specifying in detail the basis of their 
finding. We are, therefore, unable to ascertain what particular ele- 
ments of damages were considered by them as affecting their verdict. 

But even if they confined their investigation to the expenses in- 
eurred by plaintiff in her defense, and to the deprivation of the use of 
her furniture, we conclude that they have done substantial justice 
between the parties, and the evidence, which we have carefully consid- 
ered, does not authorize us to disturb their verdict. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be affirmed with costs. 





No. 8097. 


State oF LOvISIANA EX REL. Fouuet et at. vs. N. H. Ruiauror, 
JUDGE, ETC. 


The writ of Prohibition is not a writ of right, and should only issue when the court to be pro- 
hibited, having no jurisdiction at all, ratione materie and ratione persone, clearly usurps 
jurisdictional power. 

The writ should not issue to prohibit a District court to punish for contempt a party defend- 
ant in an Injunction suit, on the ground that said court had no jurisdiction of the suit. 

The case being appealable, the Relators have an adequate remedy by Appeal and are not 
entitled to the interposition of the prohibitive authority of this Court. 


—— for Writ of Prohibition. 





Brice & Pardee and E. Howard McCaleb for the Relators. 


First—A writ of prohibition may be granted by the Supreme Court to 
prevent a District Judge from taking cognizance of a suit involving 
issues pending before the United States Circuit Court (5 R. 27), and 
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also before a District Judge of co-ordinate powers, who had previ- 
ously acquired jurisdiction over the parties and the subject-matter 
of the controversy. C. P., arts. 94 and 335. In such cases prohibi- 
tion is the proper remedy to prevent conflicts of jurisdiction. Black- 
stone’s Commentaries, Book ITI, page 112; C. P., arts. 846 and 847. 

Second—The court first seized of jurisdiction retains it, to the exclu- 
sion of all other tribunals. 1 Woods, R. p. 266; High on Injunc- 
tions, 317, p. 13; 3 47, p. 33. 

Third—Alleged intentions to violate Act No. 63 (approved April 13th, 
1877), which makes it a misdemeanor, punishable by fine and im- 
prisonment, to discharge, or attempt to discharge, the duties of a 
pilot without a license, do not authorize the issuance of an injunc- 
tion by a civil tribunal having no jurisdiction whatever over the 
territory where such misdemeanors must necessarily be perpe- 
trated. C.P.,art.90. Civil tribunals have no jurisdiction to restrain 
by injunction the commission of crimes or offenses. High on In- 
junctions, 3 23. 

Fourth—The Association of Branch Pilots, authorized by section 2707, 
Rev. Stats. of 1870, is a legal corporation (Rev. C. C. arts. 482 et seq.; 
Field on Corporations, section 15 ; Potter on Corporations, section 
6), and, therefore, an injunction against the corporation included all 
the members (High on Injunctions, 2 863); but even if it be a part- 
nership, suit could only be brought at its domicile, and such suit is 
binding on the partners. C. P. art. 165. 

Fifth—Where the,acts enjoined relate to the functions of public officers 
(id est Branch Pilots of the port of New Orleans), the court having 
jurisdiction over the locus in quo their offices are established, and 
the duties appertaining thereto performed, is the proper tribunal to 
apply to for redress of official grievances, and not the court of the 
domicile. 

Sixth—Judgments punishing for contempt of an injunction are review- 
able by certiorari upon jurisdictional grounds (Freeman on Judg- 
ments, 2 137; Batchelor vs. Moore, 42 Cal. 415), because no appeal 
lies. Ex parte Parsons, 4 A. 105. 

Seventh—When an appeal has been granted, the lower court is divested 
of all jurisdiction over the matters embraced by the appeal, except 
to test the solvency of the surety on the appeal bond. No appeal 
lies from an order dissolving an injunction on bond, if the act pro- 
hibited does not work an irreparable injury. 2 A. 321; 4 A. 147; 12 
R. 488. The right to, and effect of, an appeal from an order of disso- 
lution must necessarily be determined by the appellate court. 14 
A. 57. 

Eighth—After dissolving an injunction on bond, the court a qua cannot 
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punish defendants for contempt. High on Injunctions, 3 873; Ed- 
ward’s Chancery, R. 188 ; 9 Cal. 18. 

Ninth—Article 308, C. P., does not authorize the imposition of a fine for 
violating an injunction, but only imprisonment, or the destruction 
of whatever may have been done in contravention of the order. 

Tenth—Where relators have verified their application for prohibition 
‘and certiorari by affidavit, as required by arts. 848 and 859, C. P., 
and the judge a quo fails to send up “a duly certified copy of the 
record” (C. P., art. 861), as required of him, his statements, or that 
of counsel, on questions of fact, should be disregarded, because it 
was his duty to comply with the order, and send up the copy of the 
proceedings called for. : 

In the rule nisi, granted by this Court, on an application for prohibition, 
the Answer of the defendant should be sworn to. 


J. R. Beckwith for Respondents. 





The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a Prohibition. The rela- 
tors charge: that, on the 25th of October last the Civil District Court for 
the parish of Orleans issued an injunction against them to prevent them 
from acting in a certain manner ; that on the day following, this injunc- 
tion was. dissolved on bond ; that on the 29th of the same month, a sus- 
‘pensive appeal was asked, obtained and perfected from the order to dis- 
solve ; that on the Ist of November a rule was taken to punish them for 
contempt of court for violating said injunction ; that. on the 26th fol- 
lowing said rule was made absolute ; that they were condemned to pay 
each a fine of $25, or be confined five days in the Parish Prison, the 
court announcing that: “any further disobedience of the injunction 
will be visited with the utmost penalties of the law.” 

They charge that the Civil District Court for the parish of Orleans 
has exceeded the bounds of its jurisdiction in entertaining both said in- 
junction suit and said proceedings for contempt. 

1st. Because the Twenty-Fourth Judicial District Court for the 
parish of Plaquemines, on the 22d of September, and the United States 
Circuit Court for the District of Louisiana, on September Ist, 1880, were 
seized with jurisdiction of the matter sought to be agitated before the 
Civil District Court between the same parties. 

2d. Because the injunction was dissolved on bond. 

They say that they have pleaded to the jurisdiction of the Civil Dis- 
trict Court on the trial of the rule for contempt, but that the rule was 
made absolute. 

They pray that the District Judge be prohibited from taking fur- 
ther cognizance of the cause. 
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The defendant judge has made a return to the rule for a peremp- 
tory prohibition. 

The relators complain that this return is not sworn to; but this is 
immaterial, even unnecessary, as the judge answers in his official ca- 
pacity under his official oath. There are cases in which no return at 
all may be necessary, as where the application can be refused on its 
fuce. 

It does not appear from the showing made that the relators have 
pleaded to the jurisdiction of the District Court by exception to the 
petition in the suit, nor that, if such plea was filed, it was overriled by 
the court. 

It may well be that the District Court virtually overruled the plea 
to its jurisdiction, offered on the rule for contempt, but its judgment in 
such a proceeding is not reviewable by this Court. Assuming that the 
plea was a good one to the action, the court had a right to ignore or 
disregard it, on the trial of the rule for contempt, for the issue then was 
merely, had an injunction issued and been notified to the defendants, 
and had the defendants, without legal warrant, disobeyed it? It will 
not do for parties enjoined, rightfully or wrongfully, to take the law in 
their own hands, and without previously having the injunction issued 
dissolved by the court, by giving bond or otherwise, do and perform 
those things or acts which the writ forbids them from doing and per- 
forming. The proper course would have been to obtain jirst a dissolu- 
tion, and afterwards to have done and performed that which had been 
prohibited. 

It appears that one of the defendants only was served with the in- 
junction, and that the other two received no notice; but this is of no 
moment, as they all afterwards moved for its dissolution by giving 
bond, which, however, proved of no avail, as the plaintiffs in the suit, 
upon proper averments, sought and obtained a suspensive appeal from 
the dissolving order, thereby keeping in its integrity, in full force and 
effect, the injunction issued. It may be that the plaintiffs were not enti- 
tled to a suspensive appeal from this dissolving order; but this is a 
question which cannot be determined in this proceeding, and which can 
only be solved when presented on the appeal. O. B. 52, f. 211, 276. 

It is perfectly clear that the Civil District Court did not exceed the 
bounds of its jurisdiction when it allowed and passed upon the rule fora 
contempt, C. P. 130, 131, although it may be that it had no jurisdiction 
over the main demand, which appears to be appealable. 

We are not informed whether an exception was filed to the jurisdic- 
tion of the court, in limine. Either it was or it was not. If it was, it 
may be that the court will sustain it and dismiss the suit, or overrule 
it and maintain the suit. In the former case, the defendants would have 
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no cause to complain. In the latter case, they would not be debarred of 
their defense on the merits. From a judgment against them they could 
appeal and submit to this Court the exception to the jurisdiction, as 
well as their defense on the merits, and the Court would determine the 
questions presented in the order and manner in which they should be 
decided. If, on the other hand, the defendants have not filed such ex- 
ception in limine and have answered, it may be claimed that they have 
submitted to that jurisdiction, abandoning means of defense personal to 
themselves. It is possible that it is precisely because no such excep- 
tion was filed, that the court made the rule for contempt absolute. 

It is not in all the cases in which a court may have »o jurisdiction 
that a prohibition can issue from this Court. Itis not a writ of right. 
19 L. 167; 19 L. 174; 27 A. 336; 29 A. 360. It is an extraordinary one 
(10 R. 169; 4 R. 48), which can only issue where the court, having no 
jurisdiction at all, ratione materic and persone, clearly usurps jurisdic- 
tion. C. P. 846; 4 A. 11; 11 A. 696; 14 A.7, 504; 2 A. 236; 16 A. 186; 
27 A. 158; 20 A. 240. It then issues only after a fruitless attempt in the 
lower court for relief (10 R. 169; 10 A. 552; 29 A. 806), and in the sound 
discretion of the court having appellate or supervisory jurisdiction, as. 
the case may be. 19 L. 174; 4 R. 48; 11 A. 696; 12 A. 513; 14 A. 504; 
20 A. 240; 27 A. 158; O. B. 52, 277. See, also, State vs. Falls, 32 A. 553; 
Wells vs. New Orleans, 32 A. 676; State vs. Judge Sixth District Court, 
32 A. 549, in which this Court has expounded the constitutional provis- 
ion (article 90) vesting it with a supervisory jurisdiction over inferior tri- 
bunals. 

This case being appealable, the relators have an adequate remedy 
by appeal, and are not entitled to the interposition of the prohibitive au- 
thority of this Court in the case now before it. The Civil District Court, 
in consequence of the suspensive appeal granted from the order dissolv- 
ing the injunction, had a right to consider the injunction operative, and 
to proceed to enforce it, by the infliction of fine and imprisonment. C. 
P. 131. The remedy of the relators consists in pleading to the jurisdic- 
tion by exception to the petition, in moving to dissolve the injunction, 
in eventually trying the merits, and showing that the remedy was. 
wrongfully allowed. If justice is not done them in the lower court, and 
they claim that they are entitled to it, their next remedy will be by 
appeal to this Court, by which the differences between the litigants will 
have to be adjusted on the pleadings and the evidence. 

It is, therefore, ordered that the preliminary restraining order 
herein made be rescinded, and that the application for a prohibition be 
refused at the cost of relators. 
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No. 8028. 


SraTE oF LOUISIANA EX REL. Mary W. CREAN ET AL. vs. P. L. Bovuny, 
State Tax CoLLector, ET AL. 


The Appeal in this case is dismissed for want of jurisdiction in this Court, because it is im - 
possible to show in the premises, that the appealable interest of any of the Appellants 
individually or of all of them collectively, can be affected by the decision of the cause in an 
amount exceeding one thousand dollars. 


on from the Civil District Court, parish of Orleans. Houston, 
. J. 


R. H. Marr for plaintiffs and Appellants. 


First—The Act No. 93, of 1880, is in violation of the Constitution, Arti- 
cles 29, 44, 48, 56. 

Second—Taxpayers and creditors have the right to invoke the unconsti- 
tutionality of an act when the carrying out of its provisions injures 
them pecuniarily. 

Third—Where suit is brought to prevent the doing of an illegal act by 
officers of the State, they alone are necessary parties defendant. 


J. C. Egan, Attorney General, for Defendants and Appellees. 


First—There are no defendants or proper parties before the Court. 

Second—The Court is without authority to grant an injunction in a case 
where there are not proper parties. 

Third—Of two constructions, that must be adopted which will render 
the statute constitutional, even though it be not the most obvious ; 
provided that violence is not done to the language and terms of the 
act ; and if a statute is capable of a construction which will make it 
constitutional, this construction will and must be adopted. 

Fourth—This Court has no jurisdiction in cases involving an amount 
less than one thousand dollars. 

Fifth—A particular individual cannot sue for a grievance which affects 
the entire public as well as himself. 


Mott & Kelly on same side. 


First—The Court is without jurisdiction, because it cannot be made to 
appear from anything in the record that the amount in controversy 
exceeds one thousand dollars. 

Second—If the suit be considered one to distribute a fund, the Court is 
without jurisdiction, because the distributees are not parties. 

Third—If the matter in dispute be considered the use of claims to the 
amount of $267,412.31, in payment of licenses and taxes due the 

State, the Court is without jurisdiction for want of proper parties, 
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neither the State nor the holders of any of said claims being parties 
to this suit. 

Fourth—TIf this is a suit against the defendants individually, the Court 
is without jurisdiction, because the defendants are without individ- 
ual interests in the controversy. 

Fifth—The suit is, in reality, a suit against the defendants in their offi- 
cial characters, and substantially a suit against the State of Louisi- 
ana, which this Court is without jurisdiction to entertain. 


Morton to Dismiss APPEAL. 


The opinion of the Court was delivered by 

Levy, J. Appellees move to dismiss the appeal in this case, on the 
following grounds: 

1st. That there is no averment, in the petition for injunction, that 
the amount in dispute, as to allor any of the petitioners, exceeds the 
sum of one thousand dollars. 

2nd. That,as no community of title is averred between any two or 
more of the plaintiffs in the petition, it should, in order to give the Court 
jurisdiction, appear affirmatively, as it does not, that the amount in dis- 
pute, as to each individual appellant, exceeds one thousand dollars. 

3d. That it appears from the whole tenor of the petition and the 
averments therein, that the only pecuniary interest which petitioners, 
individually or collectively, can have in the disputein this proceeding is 
limited to the pecuniary loss or damage they may respectively suffer in 
consequence of the receipt by the State, in settlement of taxes due prior 
to January Ist, 1880, of the certificates issued under Act 93 of 1880 ; and 
there are no facts averred or data afforded by the petition from which, as 
elements of calculation, this Court could, by any process of computation, 
determine that the amount in dispute, as to any or all of the relators, 
exceeds one thousand dollars ; or that any or all of the relators would 
suffer loss or damage to that amount, or any other definite amount ; and 
that such being the case, the averment in the petition of appeal, that the 
amount in dispute exceeds one thousand dollars, not being deducible 
from or consistent with the facts averred in the original petition, does 
not suffice to confer jurisdiction on this Court. 

4th. That all the respondents being State officers, and proceeded 
against herein in their official characters, are without any pecuniary 
interest, and there is no amount whatever in dispute between them and- 
the petitioners, or any of them, these officers being the only parties 
made defendants. 

The suit was instituted by Mary W. Crean, Bertrand Saloy, Joseph 
Bayle and Henry J. Rivet, in which they pray for an injunction inhibit- 
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ing the defendants, Tax Collectors, State Auditor and State Treasurer, 
each in his official capacity, from receiving or permitting to be used in 
payment of taxes or licenses due the State of Louisiana, any claim or 
claims approved under Act No, 93 of 1880; and that the said Act No. 
93 be declared to be unconstitutional, of noeffect and void. This prayer 
is based upon the allegations in the petition, averring: that one of the 
petitioners, Mary W. Crean, is the holder of twenty-eight Auditor’s war- 
rants, aggregating in amount one thousand and four dollars and ninety- 
one cents, issued in accordance with and by the authority of Act No. 126, 
of 1880; that under the provisions and requirements of said Act No. 126, 
they are made payable out of certain taxes and licenses due the State of 
Louisiana prior to the lstof January, 1880, and collected subsequent to 
that day ; that these warrants are convertible into certificates, in sums 
of five, ten, twenty and fifty dollars, at the option of the holders, and 
when so converted are made receivable for all taxes and licenses due the 
State subsequent to January Ist, 1879, and prior to January Ist, 1880, 
except taxes due the interest and levee funds; and that said certificates, 
after certain requirements of the Act. No. 126 are complied with, shall be 
receivable for all taxes and licenses due the State prior to January Ist, 
1879, and all costs, ete., therein, except taxes due the interest and levee 
funds ; that the remission of costs and penalties on delinquent taxes and 
licenses, and the right of redemption of forfeited property, were condi- 
tional and dependent on the payment of the principal of such delinquent 
taxes prior to the Ist of January, 1881 ; that Act Nu. 93, of 1880, author- 
ized the receipt of the claims, approved under the provisions of this last 
mentioned act, in payment of any taxes and licenses due the State prior 
to the 1st of January, 1880. They further aver the unconstitutionality 
of the Act No. 93 on various grounds, fully set forth in tite petition, and 
that $267,412.31 of claims under said act have been approved, and that 
said approved claims have been put upon the market and are being 
used and have been received in payment of taxes and licenses due the 
State prior to lst of January, 1880; that the greater part, if not the 
whole, of these approved claims, have passed out of the possession -and 
control of the persons in whose favor they were approved and issued, 
and petitioners have no means of ascertaining who are their holders and 
owners ; that each and all of the petitioners are citizens of the State of 
Louisiana, taxpayers, and owners of property-in the city of New Orleans, 
subject to taxation and actually taxed by the State of Louisiana—Mary 
W. Crean owning such property of the value of at least $1000, Bertrand 
Saloy of $135,000, Joseph Bayle of $10,000, and Henry J. Rivet of $8000 ; 
that as citizens, owners of taxable property and taxpayers, they are 
each and all of them interested in seeing that no part of the revenues of 
the State shall be applied to other than valid legal obligations of the 
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State, and that the full amount of the taxes and licenses due the State 
shall be paid into the treasury, either in money or in valid legal obliga- 
tions of the State, which she is bound to pay out of the taxes and 
licenses ; that the effect of Act No. 93 will be to diminish the amount 
which the State will realize from taxes and licenses, and the capacity of 
the State to pay its pre-existing and unquestioned indebtedness ; that 
the use of the claims approved under Act 93, in payment of taxes and 
licenses, will increase the existing excess of expenditures over receipts 
and add to the burdens of the tax payers, by making it necessary to 
raise a corresponding amount by taxation, and thus irreparable injury 
will be done to these petitioners. The petitioner, Mary W. Crean, alleges 
that, in addition to the interest which she has as a taxpayer, citizen and 
property owner, she is also the holder of the warrants above mentioned, 
amounting to $1004.91, which are receivable in payment of taxes due 
subsequent to January Ist, 1879, ‘and prior to January Ist, 1880, and 
that the receipt of the claims under Act 93 interfere with and diminish 
her rights to be paid out of the fund provided by Act No. 126, and her 
rights are and will be seriously impaired by means of the illegal issue 
and receipt of said claims thus coming into competition with her. 

We have stated fully the reasons urged and grounds relied upon by 
the petitioners as being necessary to a full and proper comprehension 
of their claims and for the solution of the question of the right of ap- 
peal herein. The Constitution, Art. 81, declares, that “the Supreme 
Court * * * shall have appellate jurisdiction only, which jurisdic- 
tion shall extend to all cases when the matter in dispute, or the fund to 
be distributed, whatever may be the amount therein claimed, shall ex- 
ceed one thousand dollars, exclusive of interest.” In this case does the 
matter in dispute exceed one thousand dollars? The petitioner, Mrs. 
Crean, avers her ownership of warrants over that amount; that, under 
an act, which she charges to be unconstitutional, certificates to a large 
amount, viz: upwards of $267,000 have been illegally issued and are 
made receivable in payment of certain taxes and licenses, and out of the 
fund arising from such taxes and licenses, her warrants are made 
payable by law. It may or not occur that her warrants may be 
depreciated, or indeed entirely annihilated in value, by the receipt of 
the alleged invalid certificates issued under Act No. 93. This is a mat- 
ter which is susceptible of proof, and, non constat, that the loss to which 
she may be subjected for the reasons averred in the petition may be 
determined by proof and by a certain process of computation. We do 
not think it necessary to pass upon the extent of the interest of the 
other petitioners in the decision of this motion. The question of the 
constitutionality of Act No. 93, under which certificates to the amount of 
$267,412.31 have been issued and made receivable for taxes and licenses» 














NEW ORLEANS, DECEMBER, 1880. 1192 


State ex rel, Crean et al. vs. Bouny, Tax Collector, et al. 








out of which the petitioner, Crean, claims her warrants, are entitled to 
be paid, is directly presented to us, and we think the record discloses. 
such interest in her as vests us with jurisdiction of this appeal. 

The motion to dismiss at this stage is denied ; but if on the trial on 
the merits an appealable interest should not be proven, we shall exer- 
cise the right of dismissal. 





ON THE MERITS. 


Pocuf, J. When we disposed of the motion made to dismiss this- 
appeal, we expressly reserved our right to sustain that motion, “if on 
the trial of the merits an appealable interest should not be proven.” 

In view of the public interest involved in the decision of the alleged 
unconstitutionality of an important legislative enactment, regulating 
matters of vast, legal and pecuniary interest to the State, we had hoped 
that a hearing of the cause on its merits would develop that the matter 
in dispute between the parties to this suit did exceed one thousand 
dollars. 

But after hearing the oral argument of counsel on both sides, and 
carefully considering their able briefs submitted on this point, we are 
reluctantly constrained to recognize that we are deprived of jurisdiction 
of the cause. With the exception of suits for divorce and separation 
from bed and board, and of cases involving the legality or constitu- 
tionality of any tax, toll, or impost, or of any fine, forfeiture, or penalty 
imposed by a municipal corporation, our civil appellate jurisdiction 
must be tested by the pecuniary amount involved in the controversy, 
as between the parties thereto. The magnitude of public interest 
awakened by the peculiar litigation, the importance of the legal ques- 
tions involved, added to the dire consequences to flow from the execution 
of an alleged unconstitutional act of the Legislature, cannot alone be 
invoked as the test of our jurisdiction in any given case, and cannot be- 
strained so as to clothe the judicial department of the State with the 
power to interfere with, or arrest, the execution of the acts of the legis- 
lative department. To justify such an interference, which in proper 
cases is clearly sanctioned by the Constitution in all republican govern- 
ments, the jurisdiction of the tribunal appealed to must appear une- 
quivocally under some of the modes provided for in the organic law, in 
default of which courts must decline their aid or interference. 

Under such a test it is impossible to demonstrate in this case that 
the appealable interest of any of these appellants individually, or of all 
of them collectively, can be affected by the decision of the cause in an 
amount exceeding one thousand dollars. 

It must be conceded that the defendants, State officers, whose offi- 
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cial acts alone can be affected, shaped or regulated by the decree, have 
no direct or personal pecuniary interest in contestation. And it appears 
to us equally clear that no judgment can be rendered under these 
pleadings which could involve a gain or a loss, exceeding one thousand 
dollars, to any or all of the plaintiffs in this case. 

If, as alleged, under the operation of Act 93 of 1880, the State as- 
sumes an indebtedness of $267,000, in violation of constitutional pro- 
hibitions, no attempt has been made by appellants to show, and we 
earnestly believe that no system of calculation can successfully demon- 
strate, how much of that sum each, or all of them, could be made to 
contribute as taxpayers ; nor has it been shown what loss would thereby 
be visited on Mary W. Crean, as a creditor of the State, by the conse- 
quent depreciation of her twenty-eight warrants. It has not been even 
pretended that appellants could claim a direct interest, or any share in, 
or out of the $267,000, as in the case of a fund to be distributed. For 
obvious reasons, but principally by having failed to make parties to 
this suit, the holders of the certificates making up that amount, plain- 
tiffs would be precluded from asserting this as a test of our jurisdiction. 

Viewed in every possible feature, the question is subject to but one 
solution, and that points to the denial of our jurisdiction. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
-costs. 


No. 7998. 


Crescent Crty Live-Stock Lanpinc & SiauGHTEeR-Hovuse Company vs. 
Poxice Jury, PARISH OF JEFFERSON, RiGHut Bank. 


The Appeal will be dismissed when granted from an order dissolving an Injunction on bond 
and said dissolving order does not work irreparable injury. 

An injury is not irreparable when it can be made good or repaired by payment of money. 

The sworn allegation of plaintiff in Injunction, that the act to be enjoined will cause irre- 
parable injury, is not conclusive of the fact and does not deprive the judge who granted 
the Injunction, of all discretion in dissolving it on bond. 


PPEAL from the Twenty-Sixth Judicial District Court, parish of 
Jefferson. Hahn, J. 





Robert Mott,S. L. Gilmore and T. J. Semmes for Plaintiff and Ap- 
pellant. 


First—To determine whether an appeal will lie from an order dissolv- 
ing an injunction on bond, under article 307 C. P., the Court is com- 
pelled to consider whether the order be erroneous ; if it be, the ap- 
peal lies. 

Second—The order allowing the injunction in this case to be set aside on 
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bond was erroneous: First. Because plaintiff had alleged and 
sworn that the act prohibited would work it irreparable injury. 
Second. The facts, as set forth in the petition, show that the act 
prohibited would work plaintiff irreparable injury. Third. The 
injury that the act prohibited would cause plaintiff is not one 
which can be wholly computed in dollars and cents. 

Third—An appeal will lie from an interlocutory order where the final 
decree on appeal cannot place the party where he stood before the 
interlocutory order complained of was granted. 

Fourth—On a motion to set aside an injunction on bond the allegations 
of the petition are to be taken as true. 


J. Fisk and Chas. Louque for Defendant and Appellee. 





. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff enjoined the defendant from granting per- 
mission to any one to establish a slaughter-housein the parish of Jeffer- 
son, alleging that such a grant of authority would be in violation of the 
rights, given them under their charter, to the exclusive privilege of 
slaughtering animals for market in said parish. It was further alleged 
that such action on the part of the police jury of Jefferson would cause 
the plaintiff a manifest “ and irreparable injury of fifteen hundred dol- 
lars and upwards.” 

This injunction was set aside by the order of the judge who granted 
it, on the application of the defendant in injunction, upon the execution 
of a bond for six thousand dollars. From this order the plaintiff ap- 
pealed. 

The defendant has moved the dismissal of the appeal on the 
ground that the order appealed from was an interlocutory one that 
could not cause an irreparable injury, and that, therefore, no appeal 


. from the same would lie. This is the sole question presented. 


Article 307 of the Code of Practice provides, that *‘ where the act 
prohibited by the injunction is not such as may work an irreparable 
injury to the plaintiff, the court may in its discretion dissolve the same, 
provided the defendant execute his obligation for such sum as the 
court may determine, according to the nature of the case,” etc. 

Does the dissolution of the injunction on bond in this case work an 
irreparable injury to the plaintiff? 

As a general rule no injury can be considered irreparable where the 
damage or loss caused by the act complained of can be made good or 
repaired by the payment of money, or where the party complaining may 
be fully reinstated in the position which he may have lost by the act 
complained of. 
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There are many injuries which, in the very nature of things, cannot 
be repaired by any money consideration. Such, for instance, as result 
from acts which outrage the feeling and wound the sensibilities, or de- 
prive us of objects of affection and of things, perhaps trivial in them- 
selves, but of inestimable value by reason, solely,.of being associated 
with some precious memory or touching incident of our lives. Or, it 
may be that the maintenance if the writ is required to preserve to us 
our homes, and to establish us in a state or condition which lost for the 
moment can never be recovered, nor the loss atoned for by money. In 
all this class of cases the injunction should be maintained because the 
injury from its dissolution would be irreparable. But the legal prohibi- 
tion does not extend beyond this. 

We have examined the pleadings carefully, and likewise the author- 
ities cited by the plaintiff's counsel, and we cannot discover that the plain- 
tiff could possibly suffer such loss by the threatened act as money could 
not replace; and we are led the more naturally to this conclusion by 
the reflection that if the authority objected to is granted by the police 
jury, that but little progress could be made in the threatened works be- 
fore the case could be tried on its merits. 

The contemplated act on the part of the police jury of Jefferson 
may bein derogation of plaintiff's chartered franchises. On this point 
we express no opinion. There is no question, however, that but for this 
alleged infringement of the plaintiffs rights by the act in question, the 
entire subject-matter connected with the proposed grant of authority 
for the construction of a slaughter-house, would lie entirely within the 
province and discussion of that body. This consideration of itself 
would make us hesitate to interfere with the exercises of such authority 
unless, within the plain intendment of the law, the act done or contem- 
plated would work irreparable injury to the plaintiff. Nor do we con- 
sider that the mere allegations in the petition, sworn to though they be 
by the plaintiff, that the act in question would cause such injury, is 
conclusive on the subject, and deprived the judge a quo of all the dis- 
cretion in the matter touching the dissolution of the injunction. We 
think that discretion was legitimately exercised in this case. 

The motion to dismiss must, therefore, prevail, and the appeal is 
dismissed with costs. 


On APPLICATION FOR A REHEARING. 


BermupeEz, C. J. The injunction obtained, and which was dissolved 
on bond, was intended to prevent the defendant from passing any reso- 
lution, or granting any permission, to erect slaughterhouses in the parish 
of Jefferson. 
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The question presented was, shall or not the defendant be enjoined 
from passing such resolution and granting such permission. 


Prima facie, the lower Court, considering the oath, that the doing 
of either, or both of such acts, would cause the plaintiff an irreparable 
injury, granted the preliminary injunction, but, when the defendant 
moved to dissolve it on giving bond, the Court reviewed its previous 
decree, and, decreeing that the commission of the acts enjoined could 
not work irreparable injury, allowed the dissolution on bond. 


From this dissolving order the plaintiff took a suspensive appeal, 
reiterating that the commission of the acts would cause an irreparable 
injury. 

We are at a loss, notwithstanding the sworn averments in the peti- 
tion, to perceive how an injunction can lie to prevent a municipal organ- 
ization from passing a resolution, or giving a permission ; and even were 
‘such resolution passed or permission granted, we fail to realize how the 
plaintiff could be injured at all by such action. Non constat that the 
police jury, contrary to the fears or apprehensions of the plaintiff, will 
not refuse or abstain from passing the resolution or giving the permis- 
sion. Whatever may be the action of the police jury in the premises, it 
can in no way affect the rights of the plaintiff, if any, when the proper 
time shall arrive for asserting them. 

The test of the right of a court to grant the dissolving order is 
whether, from the allegations of the petition, taken for true, it appears 
that the act, tue commission of which is feared, would, if accomplished, 
be susceptible of causing an irreparable injury. 


It is not because a petitioner swears he fears that the act will be 
done, that if it be not prevented and be committed, he will sustain an 
irreparable injury, that an injunction must be allowed. The Court is 
required to consider the nature of the act apprehended and sought to 
be enjoined, and in the exercise of a sound discretion is to determine 
judiciously. It must be satisfied not only of the correctness, but of the 
sufficiency, of the sworn allegation, and it is not until satisfied of both 
that it should grant the remedy sought. 

If the matters be contradictory, improbable, impossible, insufficient 
to justify the averment of irreparable injury, the Court is not concluded 
by the sworn averment. Ifa petitioner swear that he apprehends that 
the defendant will make a square circle, and that by the making thereof 
he will sustain an irreparable injury, and apply for an injunction, the 
Court, notwithstanding verification by oath of the allegation in the peti- 
tition, would certainly be justified in refusing the remedy. 


We have given our attention to the authorities quoted by the 
plaintiff's learned counsel, and far from overruling them, expressly 
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affirm them as correct. But they have no applicability to the case 
before us. : 

It is well settled by jurisprudence in accord with law and reason, 
that no appeal lies from an order dissolving an injunction on the execu- 
tion of a bond by defendants, in compliance with Art. 307 C. P., where 
the facts of the case show, as found in the petition, that the dissolution 
can work no irreparable injury to plaintiff. 2 A. 321: 4 A. 147; 28 
A. 649. 

To determine whether an appeal lies from an order dissolving an 
injunction under Art. 307 C. P., the Court is compelled to consider 
whether the order is erroneous ; if it be, the appeal lies; if it be not, 
the appeal will be dismissed. The discretionary power to dissolve the 
injunction exists only when the act prohihited is not such as may work 
an irreparable injury. 14 A. 57. 

The erroneous exercise of that discretion in unfettering an act not 
irreparably mischievous does not give to the plaintiff in injunction a 
right to a suspensive appeal from the dissolving order, under the 
express terms of Art. 566. In such a case the necessary consequence 
of dismissing the appeal is the reversal of the order granting the injunc- 
tion e converso. 14 A. 57. 

The averments of the petition disclose a clear case of prematurity 
of complaint. 

It will be time enough for the plaintiff to apply for an injunction 
upon a sworn averment of proper facts, if, after the police jury will 
have passed the resolution, or given the permission, some party assumes 
to act upon that resolution and permission. 

For the determination of the motion to dismiss an opinion neces- 
sarily had to be expressed, not upon the merits, for none as yet exist, 
but upon the sufficiency of the sworn averment to justify the injunc- 
tion. If the allegations, though sworn to, do not warrant the injunc- 
tion issued, it irresistibly follows that the order dissolving it on bond 
was properly made under art. 307 C. P., and that if it was so made, a sus- 
pensive appeal from it to prevent a dissolution of the injunction should 
not be countenanced ; otherwise it would be permitting the continuance 
in force of an injunction which, on the face of the papers, issued ille- © 
gally, and preventing a defendant from doing acts which it may have 
the right of doing, and which, when consummated, can in no conceiva- 
ble manner, work any injury whatever to the plaintiff, as long as no 
steps are attempted to carry out the resolution or permission. 

“We think that the danger apprehended is too remote and too 
contingent to form the basis of a proceeding in court to avert it. 
Courts of justice have enough to do in dealing with real, existing and 
present wrongs, without anticipating and combating hypothetical evils 
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of the future that may or may not arise. There are too many contin- 
gencies at present between them and danger to justify them in resort- 
ingtolaw.” 29 A. 272. 

We consider with the plaintiffs learned counsel that our ruling on 
the motion to dismiss virtually, unavoidably disposes of the case, which 
practically stands before us in the same attitude as it would occupy on 
an exception to the action. It is better that the litigation should end 
here than be unnecessarily prosecuted any further. 14 A. 57. We 
adhere to our previous opinion. 

Rehearing refused. 








No. 8000. 


ALDEN McLELuan vs. Mrs. Saray B. DANE. 


There is no law in this State which forbids the husband to bind himself for debts contracted 
by his wife. 

Evidence is not admissible to show that the money borrowed by a married woman, under the 
proper judicial authority, was received and used by the husband in his own affairs. 


— from the Third District Court, parish of Orleans. Monroe, J. 





Breaux & Hall for Plaintiff and Appellee. 


First—When admissible to contradict her judicial admissions and nota- 
rial allegations, the simple oral denial by a married woman of their 
truth is not sufficient to destroy these admissions and allegations. 
25 An. 597 

Second—Money resulting from a wife’s mortgage of her paraphernal 

property may be given by her to her husband without invalidating 

, that mortgage, because: Ist. He can lawfully administer it. O. C. 
C. 2361-2 ; 2375-6 ; 18 La. 431; 6 R. 41; 14 An. 281; 4.N.S. 404; 16 
An. 145; 18 An. 106, 588; 31 An. 736; and 2d. The only effect of 
such disposition, as provided by the Code, is to give her a legal 
mortgage on his property for its reimbursement. R. C. C. 2390, 
(2367) ; 26 An. 325. 

Third—A married woman who gives a mortgage based upon the judge’s 
certificate, as prescribed in the acts of 1855, R. C. C. 126 et seq., is 
placed on the same footing as a femme sole, and cannot contradict 
the averments and recitals of that act by parol, except on allegation 
of fraud. Vide 22 An. 90; 26 An. 263, 401, 418, 737 ; 28 An. 233, 494; 
29 An. 125, 333 ; 30 An. 292, 779, 940; 31 An. 734; Henry vs. Gauth- 
reaux, 32 An. 

Fourth—The certificate of the judge need not describe the property to 

77 
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be mortgaged, nor recite the wife’s purpose. Henry vs. Gauthreaux, 
32 An. 

Fifth—A wife may bind herself conjointly with her husband, provided it 
be not for his debt. R. C. C. 2398, (2412). 

Sixth—Force, fraud or threats used to induce the wife’s obligation are 
without effect as to tnird persons in good faith and not party to 
them. 26 An. 419; 28 An. 496, 232, 418; 30 An. p. 293; 31 An. 834; 
Henry vs. Gauthreaux, 32 An. 

Seventh—A married woman is estopped and bound by her frauds. 29 
An. 335; 2 An. 1; 6 An. 56; 10 An. 433; 6 H. 228; Vide 30 An. 789; 
Henry vs. Gauthreaux, 32 An. 

_ Eighth—The husband may be surety for his wife’s debt. 29 An. 753. 

Ninth—Husband and wife may bind themselves in solido with each 
other. 2N.S. 39; 5 N.S. 431; 7 N.S. 251; 4 Rob. 510; 17 An. 233; 
30 An. 811; Journal du Palais, 7 Sept., 1814, Monin vs. Bonnot. 

Tenth—In an obligation in solido there are as many distinct obligations 
as there are debtors. Duranton, vol. 2, sec. 216. 

Eleventh—As between debtors in solido the law divides the debt into 
equal parts. Journal du Palais, verbo Oblig. Solid., p. 768, No. 119. 


Joseph P. Hornor and Francis W. Baker for Defendant and Appel- 
lant. 


First—The certificate of a judge to a married woman, to authorize her 
to borrow money or contract a debt, and to mortgage her separate 
property to secure it, should specify the purpose for which the 
money is to be borrowed or the debt contracted, and indicate the 
property to be mortgaged. 

Second—lIf the note or act of mortgage shows that the money was bor- 
rowed, or the debt contracted for a different purpose than that 
authorized by the judge’s certificate, the authorization has no 
effect. 

Third—When money has been borrowed, or a debt contracted for a 
different purpose than that authorized by the certificate, as appears 
by the note and act of mortgage, the creditor must prove aliunde 
that the same inured to her sole and separate benefit, or to that of 
her separate property. 

Fourth—The act of 1855, (articles 126, 127, 128, of the Civil Code), were 
made for the protection of married women, and when the authoriza- 
tion was in form of law, and the money borrowed or the debt con- 
tracted, and the mortgage was in conformity to the authorization, 
it had the effect only of shifting the burden of proof from the credi- 
tor to the married woman attacking. 

fifth—A married woman cannot bind herself nor her separate property 
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for her husband, nor conjointly with him, for debts contracted 
during marriage. 





The opinion of the Court was delivered by 

Pocué, J. Defendant has enjoined the sale of her separate property 
seized under executory process by plaintiff as holder of her note se- 
cured by mortgage on the property seized. She alleges that the note 
and mortgage were obtained from her by unlawful means, under the in- 
fluence of her husband, who received the money, which was the consid- 
eration of the note and mortgage, and that the latter were, therefore, 
without consideration as to herself ; and she further alleges that plain- 
tiff is not the owner of the note for valuable consideration before matu- 
rity, and is liable to all the defenses which could be urged against the 
original mortgage. 

In his answer to the petition for injunction, plaintiff changed his 
proceedings from the via executiva into the via ordinaria; and defend- 
ant has taken the present appeal from the judgment of the lower court 
dissolving her injunction and recognizing plaintiff's mortgage rights. 

The record shows that plaintiff did acquire the note for valuable 
consideration, and before maturity, and that he has no knowledge of 
the original transactions beyond that which is imparted by the note and 
the act of mortgage. 

It further appears that the wife had been authorized to mortgage 
her separate property in order to secure the loan which she made, by 
the certificate of a competent judge, issued after examination, as re- 
quired by the law of 1855, now articles 127 and 128 of the Civil Code. 

But it also appears that the note was subscribed by herself and her 
husband conjointly, and in solido, and from this defendant argues that 
the act of mortgage was not made to conform with the judge’s authori- 
zation, and therefore stands, to all intents and purposes, as though 
made without such authorization. 

While the law is peremptory in its prohibition to the wife to bind 
herself conjointly with her husband for debts contracted by him, we 
know of no authority, and have been referred to none, which prohibits 
the husband from binding himself for debts contracted by his wife. 

In this case the act is expressly made under the authorization of 
the judge, for an amount equivalent, less interest and discount, to the 
loan authorized by him ; the check, representing the money borrowed, 
was made in favor of the wife, who endorsed the same, and received the 
money which it called for ; and to require more from the lender in such 
cases would be to defeat the very object of the law, which authorizes 
married women to borrow money and to mortgage their separate prop- 
erty therefor. 
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Defendant introduced parol testimony to show that the funds thus 
borrowed were subsequently received by her husband, and by him used 
for his own purposes, and in his own business; and the evidence was ad- 
mitted over plaintiffs objections, who reserved his bill of exception. 
The Court erred, and should have rejected the proffered evidence. 

Our jurisprudence is firmly settled on this question, and it is un- 
necessary to quote authorities in support of the position, that, in the 
absence of any allegation of fraud against the creditor himself, married 
women are bound, as all other persons, by their contracts and mort- 
gages executed under proper authorization, as required by the law of 
1855 (C. C. 127, 128), and cannot ‘be allowed by parol testimony to at- 
tempt to disprove the certificate of the judge and their own authentic 
declarations in acts of mortgages. Nor will the law authorize the in- 
quiry into the subsequent disposition made of the funds borrowed by 
married women, when properly authorized thereto. The law does not, 
and cannot, confer upon the lender in such circumstances the power and 
authority to watch over and control the acts of the married woman who 
has borrowed money from him, so as to prevent the improper use of the 
same. 

Defendant must be held in the manner that she legally bound 
herself. 

We see no error in the judgment appealed from, and it is, therefore 
affirmed with costs. 

Justice Fenner, having been of counsel, recuses himself in this case. 


No. 8098. 


State oF Louisiana vs. I. W. Patron et AL. StTaTE oF LOUISIANA EX REL 
J. A. SHAKESPERE ET AL. vs. Isaac W. Patton ET AL. (CONSOLIDATED 
CaSsEs.) 

Articles 191 and 192 of the present Constitution are not self-operative. 

The provisions of Act No. 7 of the Legislature of 1870 and of the laws amendatory thereof, 
for the election of the Mayor and Administrators of the City of New Orleans, are still in 
force. 

The municipal election held in the City of New Orleans for the Mayor and Administrators 
thereof, on the second day of November, 1880, is legal and valid. 


— from the Civil District Court, parish of Orleans. Houston 
J. 





Miller, Finney & Miller, for the Relators and Appellees. 

First—The laws in force when the Constitution of 1879 was adopted, 
provided for a municipal election in the city of New Orleans on the 
Tuesday after the first Monday of November, 1880. (See Acts 
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1870, Extra Sessions, p. 31, Sec. 4; Acts 1871, p. 145; Acts 1877, p. 
89, Sec. 2). 

Second—The Constitution continues in force all laws not inconsistent 
with it. (Article 258). 

Third—The law in force, which required an election to take place on the 
first Tuesday after the first Monday in November, was not incon- 
sistent with article 262 of the Constitution, the object of which 
article was to direct an election in December, 1879, for the purpose, 
only, of obtaining the expression of the sense of the people on the 
adoption of the Constitution, and of an election of State officers to 
serve under that Constitution ; but the time of holding the municipal 
election in New Orleans was not changed, or even touched by that 
article, manifested plainly by its scope and purpose, and by the 
article 268, which expressly directs that in 1879 no municipal 
election shall be held in New Orleans. 

Fourth—Nor is there any inconsistency between the laws in force, fixing 
city elections for the first Tuesday after the first Monday in No- 
vember, and the provision in article 268 of the Constitution, “ that 
the Legislature shall provide for an election in New Orleans during 
1880.” It required the new legislation to disturb the existing laws, 
and that contemplated new legislation not having been supplied, the 
legislation on the statute book when the Constitution was adopted, 
was necessarily maintained, and was in force when, in accordance 
with its provisions, the election in this city was held on the Tuesday 
after the first Monday. 

Fifth—Still less can any inconsistency be deemed to exist between the 
laws in force, requiring an election in November, 1880, and articles 
191, 192 of the Constitution, which fix municipal elections in New 
Orleans on the day of the general State elections, to be held on the 
third Monday in April, and which provide that municipal elections 
shall not occur oftener than once in four years—for it is clear the 
time of the first election in New Orleans is not touched by these 
articles, operative four years hence, and leaving the time of the first 
election under the complete dominion of the law in force when the 
Constitution was adopted, and not displaced by that instrument. 

Sixth—The intention of the Convention must be sought by construing 
all the articles of the Constitution, on the same subject-matter, from 
which it plainly appears that an election for municipal offices in 
New Orleans was contemplated during the year 1880. It must be 
assumed that the Convention appreciated that elections would be 
brought about by the new legislation, if furnished ; or in the event 
of the failure of that new legislation, by the existing laws main- 
tained in force ; that construction which maintains the validity of 
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the election in November effectuates the plain intent of the Con- 
stitution, harmonizes the articles supposed to conflict, gives effect to 
the laws in force to fix the time for the first election, and maintains 
the articles of the Constitution as operative for the future—all the 
effect can be attributed to those articles consistent with the pur- 
pose and spirit of that instrument. 


J. Ward Gurley, Jr., on the same side. 


The construction and interpretation of constitutions is governed by the 
same rules and principles that are applicable to statutes. 

The Constitution of 1879 continued in force, for the year 1880, the 
existing laws relative to municipal elections in New Orleans, unless 
modified by the General Assembly. 

By the existing laws the days for municipal elections did not depend 
upon the event of the general State election, but both events (the 
general and municipal election) were to take place on one and the 
same day, which day was definitely fixed “the first Tuesday after 
the first Monday in November.” 

The General Assembly, by its failure to modify those laws, adopted 
them, so far as they related to municipal elections, as effectually as. 
if it had passed an affirmative statute designating the day. 


Spencer & White and Thos. J. Semmes for Defendants and Appel- 
lants. 

First—The authority of a statute fixing the time and manner of holding 
the election was essential to the validity of the election. 

Second—The statute of 1871, which fixed the election biennally at the 
time for electing members of the General Assembly is no author- 
ity for an election held on the 2d of November, that day being 
neither biennial nor the day fixed for electing members of the Gen- 
eral Assembly. 

Third—If the terms of the Act of 1871 are to be construed as author- 
izing the municipal election on the day fixed for electing members 
of the General Assembly in 1871, without regard to subsequent 
constitutional modification, then Monday was the day, and the elec- 
tion-on Tuesday was an absolute nullity. 

Fourth—If the statute of 1871 did not fix inflexibly, as the day for the- 
city elections, the day for general elections, as at that time provided 
by law, but contemplated following subsequent constitutional: 
changes, then each and every change must be followed and the day 
fixed by the Constitution of 1879 must be adopted. 

Fifth—The rule applies with increased significance with reference to the: 
second section of the Act of 1877. 

Sixth—The Legislature of 1877 had no constitutional power to fix the 
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time and place for electing members of the General Assembly, they 
were determined by express constitutional provision—hence, be- 
yond the scope of legislative authority. The second section of the 
Act of 1877 was, therefore, a mere legislative enunciation of the 
constitutional day, without inherent validity, depending on the 
Constitution of 1868 for its merely declaratory existence, and of 
necessity ceased to be legally existant, when the Constitution of 
1868 was expressly repealed. 

Seventh—The third section of the Act of 1877 was a valid exercise of | 
legislative authority—it was not, therefore, repealed by the repeal 
of the Constitution of 1868—and not being inconsistent with the 
Constitution of 1879, was in existence on the 2d day of November, 
and is fatal to the plaintiff’s case. 

Eighth—Concede that the Act of 1871 in terms fixed the election in 
November every two years, then it has been repealed by the Con- 
stitution of 1879. 

Ninth—The Constitution of 1879 after fixing the first State election in 
December, 1879, and thereafter in April every four years, provides 
that the municipal election in New Orleans shall be held at the 
same time as the general State election, and not oftener than once 
in four years. 

Tenth—Paraphrased, the provisions of the statute say: the municipal 
election in New Orleans shall be in November, and every two years ; 
and the Constitution, that such election shall be in April, and every 
four years. 

Eleventh—The conflict is patent, the repeal express. 

Twelfth—The provisions of Article 268 make it obvious that the Con- 
vention intended to make the provision of Article 192 at once 
operative. 

Thirteenth—Art. 268 was rendered necessary, not only by the provisions 
of Arts. 191 and 192, but likewise in consequence of those of Arts. 
253 and 262. 

Fourteenth—To disregard the mandatory words shall be in April and 
substitute shall be in November, would be expunging the words of 
the Constitution, and be violative of every canon of construction. 

Fifteenth—To disregard Article 268 would be a stultificution of the Con- 
vention. 

Sixteenth—There is no claim on the part of the defendants that the 
Constitution has prolonged their tenure for four years. 





The opinion of the Court was delivered by 
Brrmupgz, C.J. The question submitted for solution in the above 
consolidated cases simply is : 
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Was the municipal election, held for Mayor and Administrators, in 
the City of New Orleans, on the second day of November, 1880, author- 
ized by law ? 

If it was, then the relators have been duly elected and must be in- 
ducted into office. 

If it was not, then the defendants, as actual incumbents, are 
entitled to hold over until they be otherwise superseded in their func- 
tions. 

It is rudimentary that the existence of a law, providing for the 
time and manner of holding such an election, is essentially necessary 
for its validity. 

Hence, two questions present themselves : 

Ist. Was there any law in force when the Constitution of 1879 
went into operation fixing a day for the holding of municipal elections 
in New Orleans? If there was such law, what was that day ? 

2d. Was that law abrogated, or that day changed by that Con- 
stitution ? 

If there was such law, and it fixed the 2d of November, 1880, and 
if it was not annulled or amended by the Constitution, then it was con- 
tinued in existence, at least up to that time, and the election which took 
place on that day is not a nullity but is legal and valid. 

If there was no such law, or if there being one, it fixed another 
day, or if the Constitution itself designated a different time from that 
on which the election was held, then that election is a nullity, is illegal 
and invalid. 

A close scrutiny of the legislation on the subject now becomes 
necessary. ‘ 

In 1870, the City of New Orleans, created in 1805, was reorganized. 
Under the provisions of Act 7 of that year (the present charter) the 
first mayor and administrators of the corporation were (sec. 4,) to be 
appointed by the executive and to continue in office until the first 
Monday in November, 1870, or until their successors were elected and 
qualified. On the same first Monday in November there was to be an 
election for mayor and three designated administrators, whose suc- _ 
cessors were to be elected every two years thereafter. 

On the first Monday of November, 1871, there was to be an election 
for the remaining four designated administrators, whose successors 
were likewise to be elected every two years thereafter. 

In 1871 this section 4 was amended by Act No. 48, the second sec- 
tion of which provides: That elections for mayor and the several ad- 
ministrators of the City of New Orleans shall be held biennially, “at the 
time of the election for members of the General Assembly.” 

This meant, under article 17 of the Constitution of 1868, which was 
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then in existence, “the first Monday in November, and every two years 
thereafter.” 

The amendment of section 4 of act 7 of 1870, by section 2d of act 
48 of 1871, coupled with article 17 of the Constitution of 1868, which be- 
came a component part of it, then read substantially : 


The election for mayor and administrators of the City of New Or- 
jeans shall be held biennially from 1870 on the first Monday of No- 
vember. 

In 1874 the Constitution of 1868 was amended, and the words, “first 
Monday,” found in article 17, were stricken out, and the words, “ first 
Tuesday after the first Monday,” were substituted thereto, and became 
part of the article. 

In 1877 (ro doubt with a view to make the constitutional amend- 
ment more explicit and more extensively known), the Legislature passed 
Act No. 58, the second section of which provides that elections for rep- 
resentatives in the General Assembly shall be held on “the first Tuesday 
after the first Monday in November, 1878, and every two years there- 
after.” 

So that it is patent that there was a law in being on the first of Jan- 
uary, 1880, when the present Constitution was promulgated, providing 
for a day for the holding of the election of mayor and administrators of 
the City of New Orleans, and that day was the first Tuesday after the 
first Monday of November—that is, for the year 1880, the 2d of Novem- 
ber, the day on which the election assailed was actually held, and on 
which the relators were actually elected. 


There was passed since the Ist of January, 1880, no statute what- 
ever on the subject. 

It is, therefore, clear that, unless the law as it stood on the Ist of 
January, 1880, was abrogated or modified by the Constitution of 1879, it 
is still in force ; and, consequently, that the municipal election held on 
the 2d day of November, 1880, is legal and valid. 


The State and the relators claim that the law was not affected, 
while the defendants insist that if the law existed, which is denied, it 
was annulled by the Constitution of 1879. 

The existence of the law once established, the burden was upon the 
defendants to show its abrogation or change. 


The Executive of the State having issued a proclamation under that 
law for the holding of a municipal election, the officers designated by 
law having held that election, the qualified citizens having voted at that 
election, and the returns being in favor of the relators, they, having been 
commissioned and have qualified as mayor and administrators of said 
city, would have at once entered upon the discharge of their respective 
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duties but for the defendants, who, as incumbents, continue in their 
functions, impeding and obstr :cting their induction into office. 

The contention is that articles 191 and 192 are obnoxious to the ex- 
istence of all legislation (if any) in force at the adoption of the Constitu- 
tion of 1879, fixing, for the holding of a municipal election in New Or- 
leans, a day different from that appointed by the first article; that the 
Constitution having provided that the general election shall take place 
on “the Tuesday next following the third Monday in April,” and the act 
of 1871, as subsequently ainended (if it exist), providing that municipal 
elections in New Orleans shall take place on the same day on which the 
State election was to be held, the election which took place on the sec- 
ond of November, 1880, not having been held on the day appointed for 
a general election, is a nullity, and is productive of no effect. 

The argument underlying that theory is that, if the act of 1871 pre- 
scribed a day different from that designated in article 191, it was thereby 
abrogated, and that if it appointed the same day it was disregarded, and 
that, in either case, the election held on the 2d of November, 1880, is a 
nullity. . 

The fallacy of the proposition consists in the assumption that arti- 
cles 191 and 192 became at once operative upon the adoption of the 
Constitution of 1879, which superseded instantly not only the Constitution 
of 1868, which it was intended to destroy and replace, but also all laws 
in conflict with its own provicions. 

If it be true that these articles are the only ones in the Constitu- 
tion on the subject of municipal elections in New Orleans, and that they 
went into immediate operation, at the adoption of the Constitution, the 
pretensions of the defendant would offer great plausibility ; but, is it 
true that these are the only articles on the subject, and that they 
became instantly operative ? 

They read as follows : 

‘ Article 191: “ Until otherwise provided by law, the general State 
election shall be held once in every four years, on the Tuesday next 
following the the third Monday in April.” 

Article 192: “ Parochial and the municipal elections in the Cities of. 
New Orleans and Shreveport shall be held on the same day as the gen- 
eral State elections, and not oftener than once in four years.” 

We will now proceed to inquire into the object and meaning of the 
articles invoked, contrasted with others, in pari materia, and that being 
done, we will construe and expound them. 

When the articles of a constitution are subjected to judicial analysis 
and criticism for exposition, courts of justice are .to be guided by the 
rules which the wisdom of men has prudently established and cau- 
tiously applied in the interpretation of all instruments, whether of a 
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general or local, public or private character, whether intended to regu- 
late the intercourse of nations, states, corporations or individuals 
among themselves. 

The most important and salutary of these rules is, that the whole 
instrument must first be attentively surveyed, and that the purpose and 
intention of its authors must next be diligently searched, gathered and 
deduced from the entire context,so as to make all the parts appear 
and prove rational, harmonious, efficacious and uniformly conducive 
towards the practical accomplishment of the objects in view. 

A general spirit necessarily pervades and animates the instrument. 
All matters pertaining to that spirit tenaciously adhere to it and should 
not be severed from it. All matters not strictly germane, but concor- 
dant, should be dealt with as auxiliary and subordinate to it. It 
matters little, or not at all, how irregularly its clauses may follow or 
precede one another. The important matter is that they be all well 
understood and, when comprehended, that they be harmoniously con- 
strued, and, if possible, made to co-operate consistently, uniformly and 
‘prospectively towards a common end. Seeming differences or contrari- 
ties should be reconciled ; vitality, power and effect should given to 
every clause, every article, every phrase, every word, every iota, which 
each and all have a particular, significant, determined import and 
object, so as, in preference, to maintain and enforce rather than nullify, 
paralyze and destroy. “To know the law is not to grasp its words, but 
its force and power.” 9 A. 166; 13 A. 345; 4 R. 72; 3 M. 672; 314. 
440 ; 32 A. 597; and authorities there cited. H. D. 264, 783. 

There is no higher law, whether in the Constitution of the United 
States, which is intended, by delegated authority, to bind and protect 
all alike, or elsewhere, which requires that a State constitution shall be 
framed in an exceptional manner or form, or that the articles composing 
it shall be inserted or arranged in a special order. As long as such 
constitution upholds and promotes the ends of a republican govern- 
ment, and does not clash with the paramount law of the land, each and 
all the articles which it embodies are, and must be, as effective as if the 
State which it rules were a solitary, independent and recognized sov- 
ereignty. 

When the members of the Convention assembled they had before 
them the lamentable condition of public affairs, as well of the State as 
of the parishes and municipal corporations within its limits. 

The principal object which they contemplated, the main spirit 
which animated them, the controlling intention which impelled them, 
was the welfare of the people, and this they proposed to accomplish by 
a rupture, a divorce from the past whenever practicable, and the forma- 
tion of an alliance with the future, fruitful of a new government, in the 








1208 SUPREME COURT OF LOUISIANA, 





" State vs. Patton et al. State ex rel. Shakespere et al. vs. Patton et al. 





parishes, in the cities, in the State, whenever feasable. Their thoughts 
were bent, their efforts combined, concentrated upon such wholesome 
results. 

Indeed, they had specially before them the deplorable state of 
things in the city of New Orleans, which is the most important State 
functionary. They had before them the sacred rights and the legal 
obligations of the citizens, the appalling figure of the municipal debts 
and liabilities, the alarming depletion of a dilapidated treasury, the 
crushing depreciation of taxable property, a shameful extravagance of 
expenditures of public moneys, a scandalous exorbitance of salaries, 
and, in presence of these calamities, they resolved to create and apply, 
as far as practicable, effectual relief and adequate remedies. 

Hence it is, that by article 253 the Constitution has guarded 
against an unjust legislative invasion and suppression of the rights of 
the citizens to a choice of the officers designated ; that by article 254 it 
directed the General Assembly at its next session, after the adoption of 
the Constitution, to enact proper legislation to liquidate the city in- 
debtedness and apply the corporate assets to the satisfaction thereof, 
delegating authority to cancel the charter of the city, and remit its in- 
habitants to another form of government, if necessary ; no salary then to 
exceed $3500 ; that by article 203 taxation was to continue equal and 
uniform, and by article 209 was to be limited ; that by article 268 the 
‘General Assembly was required to provide for a municipal election in 
1880 in the city of New Orleans, or such municipal corporations as may 
‘be created within the territorial limits of the parish of Orleans during 
that year,.provision being made thereby, at the same time, for a mu- 
nicipal election in the city of Shreveport, eventually, before April, 1884, 

The Convention anticipated and assumed, as an accomplished fact, 
that the Legislature would carry out their directions and provide for a 
new government for the city of New Orleans, and for the election of offi- 
cers receiving reduced salaries. The fact is, however, that the General 
Assembly, towards the very close of its session, passed a bill intended to 
further those directions, but that the executive, for considerations 
which command themselves to the respect of all well-meaning citizens, 
considering that the measure was not calculated to execute those direc- 
tions, abstained, in the exercise of a discretion vested by the Constitu- 
tion, from approving it. The consequence has been that, at the adjourn- 
ment of the Legislature, there existed no general legislation for the ful- 
fillment of those directions, and, as a necessity, the previous condition 
of things has continued in operation as effectually as if the Constitution 
had proved altogether reticent in relation to the citizens, and to the 
affairs of the city of New Orleans. 

We have searched in vain for any direct constitutional provision, 
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and none was pointed out to us, prohibiting the holding of a municipal 
election in the city of New Orleans on the second of November, 1880. 
We have found, however, the first part of article 268, which forbids 
such election in December, 1879, but it has no present bearing upon the 
case, as the election assailed did not occur during that month. There 
being no formal or express abrogation or amendment, does any such 
exist by implication ? 

By articles 191 and 192 the Constitution directed that municipal 
elections in New Orleans must be held not oftener than once in every 
four years, on the Tuesday next following the third Monday in April, 
until otherwise provided by law; that being the day fixed for general 
State elections, and the Constitution so directed, contingent upon such 
general State election actually taking place. 

The first general State election was not held on that day owing to 
article 262, which expressly dispenses with it hac vice, by providing that 
such election should take place on the first Tuesday in December, 1879, 
and the first municipal election in New Orleans was not held on this 
last mentioned day because of the positive prohibition forbidding it and 
which is contained in article 268. 

The contingency of the actuality of both a general and of a muni- 
cipal election in New Orleans on the same day under the present Consti- 
tution has not yet arrived, for the reason that the provisions relative 
thereto, and which were not intended to go then into effect, had remained 
and continued in suspense until April, 1884, or such other day as the 
Legislature may designate under article 191. 

The term of service of the State officers chosen in December, 1879, 
was by article 265 to terminate as if they had been elected in April, 1880. 
They were thereby subjected to the operation of article 191 providing 
for an election in April. Article 268 having forbidden a municipal elec- 
tion in New Orleans in December, 1879, articles 191 and 192 did not bring 
such municipal election within their operation, and necessarily left them 
within the purview of the law in existence on that subject on the Ist of 
January, 1880, when the present Constitution was promulgated. The 
reason for which an election was authorized in 1880 was the expectation 
that the Legislature would give a charter to the city. As 7 did not 
do it, the whole law remained inoperative. 

The convention did not intend that articles 191 and 192 should be- 
come instantly operative as to the City of New Orleans, as it emphati- 
cally provided by article 268 that the municipal election should not 
take place in December, 1879, but in 1880, on such day as the Legislature 
would appoint. The convention intended that those articles should con- 
trol and affect, not the laws in force at the adoption of the Constitution, 
relative to municipal elections in New Orleans, but only such legislation 
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which by article 254 it directed the General Assembly to enact and the 
municipal elections to be provided for by that body under the direction 
of article 259. 

It was necessary that the Legislature should by statute have altered 
the laws in existence to change the day fixed for municipal elections in 
New Orleans. As the Legislature was not in any manner disturbed by 
those laws they remained unimpaired and were in full force and vigor 
when the election was held on the Tuesday after the first Monday in 
November. 

Constitutions, like statutes, are to be construed by the same rules 
of interpretation. 

Sedgwick on Constr. 19, 95, 161; Cooley, Const. Lim. 63 ; 10 Ohio 
N. 8. 588 ; 3 Ind. 251; 21 N. Y. 12; Wade on Retroact. 1. 8, 289, 290, 325, 
326 ; R. C. C. 1723, 1946 ; D.1. L. 3 T. 1. 26, 28 ; 10 M. 172, 560 ; 12 M. 697 ; 
1N.S.161;2N.8S. 33; 3 N.S. 190; 5 N.S. 527, 575; 6 L. 1385; 7 L. 166; 
4R.71;1A.54; 2A. 919; 3 A.398; 5 A. 121, 395; 6 A. 605; 12 A. 805, 
498. 

The clear intention of the convention was that the charter of the 
city should be canceled or remodeled ; that its affairs should be liqui- 
dated and settled; that the government in esse should cease; that a 
new city government should be organized and, under all and any cir- 
cumstances, that there should be a municipal election in New Orleans in 
1880, and that the officers to be entrusted with the administration of 
corporate affairs should be then elected for the purposes of such new 
government and should thereupon enter into office. It was not before 
then that these articles were to be operative. Until the happening of 
those events, those articles were to be and, owing to the non-occurrence 
of the same, they have remained and have continued to be dormant up 

_to the present time. 

It hence follows, that inasmuch as the law fixing the first Tuesday 
after the first Monday in November, as the day for a municipal election 
in New Orleans, was unimpaired on the second of November, 1880, 
which was that day, the election then held, took place on the day ap- 
pointed by law, and is, therefore, legal and valid. 

Furthermore: It cannot for an instant be supposed that the fram- 
ers of the Constitution knew not that there were laws in force while 
they were deliberating on the spirit and substance, on the letter and 
form of the organic law, and that those laws were and would continue 
to be consistent or inconsistent with the result of their labors; that 
they intended to override or nullify all of them instantly and to pro- 
vide for a new system of legislation which was to be immediately self- 
operative upon the adoption of the Constitution, regardless of the state 
of things in existence or of consequences, 
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It is glaringly potent that their intention was to the very reverse, 
for they distinctly provided by articles 253 and 259 that all laws, 
whether consistent or inconsistent, would continue in force, the former 
indefinitely, until changed ; the latter, as if the Constitution had not been 
adopted, but only until the organization of the new government, which 
the Constitution proposed to establish, and the induction into office of 
the new officers to be appointed or elected under that government and 
no longer. 

It is to be remarked, that in article 259 the word State is not pre- 
fixed to the words, “ government” and “officers,” which appear to have 
been used in their broadest and most comprehensive sense, and the 
inference is that the article in that respect was intended to bring 
within its fold as well the State government, offices and officers, as the 
parochial and municipal governments, offices and officers, the officers 
being considered of, because in, the State, and that all restrictive sense 
was intentionally avoided. This conclusion is the more apparent, when 
it is considered that the convention intended to provide, and did actu- 
ally provide, by the Constitution, for the organization of such new gov- 
ernment, not only for State but also for parochial and municipal pur- 
poses whenever needed and practicable. 

The law fixing the first Tuesday after the first Monday of Novem- 
ber as the day on which municipal elections were to be held biennially, 
from November, 1870, in the city of New Orleans, whether consistent or 
inconsistent with the Constitution, was, therefore, in force on January 
1st, 1880. If it was consistent, there can be no dispute that it con- 
tinued in existence. If it was inconsistent, it also remained in force, 
because the two events which, under article 259, would have ended its 
life had not arrived : 

Ist. The city government which the convention expected the Gen- 
eral Assembly to organize, in furtherance of the mandate contained in 
article 268, was not provided for by legislation ; and 

2d. The new officers to be elected for the purposes of such new 
government were not, and could not, have been elected and inducted 
into office. 

If it be true that articles 191 and 192 were intended, under all con- 
tingencies, to become at once operative, then the law in existence on the 
1st of January, 1880, fixing a day for the municipal elections in New 
Orleans different from that named in article 191, was abrogated the 
moment the Constitution went into operation; then, in the absence of 
the legislation directed by article 253, the following article 254, which 
gives to the citizens of New Orleans the right of choosing their officers, 
has become a dead letter ; then article 268, which provides for a muni- 
cipal election in that city, is nullified ; then the city charter, with all its 
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defects and enormities, is fastened upon the corporation and its inhabi- . 
tants without the hope of forthcoming remedy; then, whether the 
incumbents hold over, or, owing to the expiration of their terms, be 
replaced by the executive, under article 69, the exorbitant salary attach- 
ing to the offices which they claim, continue to be paid, at least until 
1884 ; then the Legislature is shackled, is powerless to afford any pro- 
visional or immediate relief by a change of municipal officers ; then the 
Executive by proclamation, the citizens by their vote,on November 
2d, 1880, have taken that to be a law, which was a lifeless form, which 
was a fleeting shadow ; then constitutional requirements are baffled. 
Such surely was not the intent or meaning of the convention. Before 
the recognition of such a policy in the Constitution, the judicial mind 
must recede. 

It is manifest that, whether the law in question was consistent or 
inconsistent with the Constitution it was altered'or abrogated neither 
by the Constitution at its adoption nor by any subsequent legislation ; 


that it was the law in force, fixing as the day for a municipal election in 


New Orleans the 2d of November, 1880. on which the election assailed 
took place, and that said election having been held on the day appointed 
by law, was legally held, and is therefore unquestionably valid and 
effective. 

The law does not favor repeals by implication. So that it is not 
correct to say that the convention intended to make articles 191 and 
192 at once operative, and that they actually so became. 

To sanction the theories advanced by the defense in this case, would 
be to tear away and absolutely expunge from the Constitution and com- 
pletely destroy some of its most wholesome and vital provisions, which 
should be respected and enforced, and incorporate in their place anti- 
republican, un-American, unjust, oppressive and odious clauses which 
were avowedly excluded from it; would be to vivify that which was 
lifeless, to deaden that which was quick in being; would be to trans- 
gress and violate every canon of interpretation, to stultify the wise dele- 
gates of the people in convention assembled, to arrogate to ourselves the 
power and might of judicial legislation by substituting irrational utopias 
to the solemn behests of the convention—consequences before which we 
stand aghast, and which, in duty bound, we absolutely decline to solemn- 
ize and consecrate. 

Construing, as we do, the Constitution of 1879, we make all its pro- 
visions under consideration appear rational, logical, concordant, effica- 
cious and conducive to the judicial fulfillment of the important objects 
which its framers had in contemplation, and we leave the General As- 
sembly unfettered and free under the organic law to legislate whenever, 
wherever and however they may deem advisable and proper—specially 
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in furtherance of the directions of the Constitution to which we have 
alluded, and particularly as regards the holding of a municipal election 
in New Orleans, although the year 1880, within which the same was ex- 
pected to be ordered and held, will have elapsed when they convene 
again. 

In consequence of the views which we hold and announce, the mu- 
nicipal officers elected on the 2d of November last, are enabled at once 
to enter upon the execution of their mandate ; a new administration is 
inaugurated and laws heretofore in existence continue in force until 
repealed or amended by the Legislature. 

The judgment of the lower court was in favor of the relators. It 
has made a sound exposition and application of the law, and so has 
done justice. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court, in the above consolidated cases, be affirmed at the costs 
of the appellants in both courts. 


No. 7674. 
StaTE Ex REL. T. W. CoLiens vs. E. A. Burke, TREASURER, ET AL. 


Warrants for the salaries of constitutional officers, when the amount of such salaries is 
fixed by the Constitution, are entitled to be paid out of the general fund of the State 
by preference and priority over all other warrants drawn against such fund. 

These constitutionally preferred creditors stand and must be maintained on a basis of per- 
fect equality. 

But, under the provisions of the Ordinance of the late Convention, declaring that “all 
moneys received in the treasury for all taxes and licenses due the State prior to the Ist 
of January, 1879, etc.,”’ the Mandamus must be disallowed and Relator’s Petition dis- 
missed. 


_—" trom the Fifth District Court, parish of Orleans. Rogers, J. 


E. Howard McCaleb for the Relator and Appellee. 
J.C. Egan, Attorney General, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The relator was a constitutional officer, viz: a District 
Judge, created by the Constitution of 1868, and whose salary is fixed by 
said Constitution at not less than five thousand dollars. The Legisla- 
ture having fixed the salary of the office at exactly the lowest limit 
prescribed by the Constitution, the case is, in every respect, for present 
purposes, the same as if that salary had been fixed at that precise 
amount. 

His petition represents that he is holder of warrants issued by the 
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State Auditor for his salary for the years 1874, 1875 and 1876, and pay- 
able out of the revenues of said years respectively ; that he has pre- 
sented said warrants to the State Treasurer, and has repeatedly de- 
manded payment of the whole or a part thereof out of the revenues of 
the State for said years respectively, collected since their date ; and that 
the treasurer has failed and refused to pay any part of the same, with- 
out lawful excuse and in violation of his ministerial duty; and prayed 
for a mandamus ordering him to pay said warrants out of said rev- 
enues. 

The Treasurer failed to file any answer upon the rule nisi, but the 
case went to trial and evidence was taken, and the Treasurer himself 
appeared as a witness. 

The material facts appearing from the testimony, are: 

1st. That there was on hand in the General Fund of the State for 
the year 1874 $978 68; for the year 1875, 31701 78; for the year 1876, 
$2817 34. 

2d. That there were outstanding warrants upon the General Fund 
of 1874 to the total amount of $37,253 03, of which warrants $13,406 
were in favor of constitutional officers, and $23,847 03 for other miscel- 
laneous expenses of the State. 

Upon the general fund of 1875, to the total amount of $14,198 61, 
of which $9899 55 in favor of constitutional officers and $4299 06 for 
other expenses. 

Upon the general fund of 1876 to the total amount of $63,555 66, 
of which $28,937 55 in favor of constitutional officers, and $34,618 11 
for other expenses. 

3d. That the appropriations for the said several years would 
probably exceed the revenues thereof. 


The case, as to its substantial facts, is similar to that of State ex 
rel. Boyer, 32 A.177. There, as here, the mandamus was claimed upon 
the ground that the relator’s warrants, being for the salaries of consti~ 
tutional officers, they were payable, by preference, out of the general 
fund in the treasury. The Court declined to pass upon the question 
on the ground that, even conceding it to be correct, yet the evidence 
showed that there were outstanding a large amount of constitutional 
warrants of like dignity with those of relator, far exceeding in amount 
the funds on hand, and that to issue a mandamus directing the treasurer 
to pay those held by him “would,” in the words of the Court, “entitle 
the relator to take the whole sum for his warrants when other 
warrants of equal dignity were awaiting payment.” 

The reasoning is entirely satisfactory to our minds so far as it pre- 
cludes the possibility of issuing a mandamus directing the Treasurer 
absolutely to pay relator’s warrants without regard to the rights of 
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other holders of like warrants. But we cannot assent to the conclusion 
under which any relief whatever was denied to relator. 

In that case, as in this, there were funds in the Treasurer’s hands, 
and out of those funds the relator had the right to receive some pay- 
ment; the corresponding duty rested on the Treasurer to make such 
payment; that duty, ascertained from the law, was a ministerial duty ; 
the Treasurer had failed and refused to make any payment, thereby 
violating his said duty. We consider this a proper case for mandamus ; 
and although we may not grant the whole relief asked, we must deter- 
mine what was, if any, the right of relator, what was the corresponding 
duty of the Treasurer, and we must issue mandamus directing the per- 
formance of such duty. 

Under these views, we feel constrained to examine this case upon 
its merits to ascertain the rights and duties of the parties under the 
pleadings and the evidence, and to award the relator such relief, appro- 
priate under the allegations and prayer of his petition, as we shall find 
him entitled to. 

For this purpose it is absolutely necessary that we should settle the 
relative rights of holders of different classes of warrants all drawn upon, 
and payable out of, the general fund. 

After much consideration, we have reached the conclusion that 
warrants for the salaries of constitutional officers, when the amounts of 
such salaries is fixed by the Constitution, are entitled to be paid out of 
the general fund of the State by preference and priority over all other 
warrants against such fund. 

It does not seem difficult to demonstrate this proposition, upon 
admitted principles, and with such conclusiveness as cannot admit of 
question. 

It cannot be denied that the mandatory provisions of the Constitu- 
tion, when not in «onflict with the Constitution of the United States, 
must have effect and must be obeyed and enforced by all functionaries 
of the government, and cannot be defeated, directly or indirectly, by 
any action of any department of such government. 

The Constitution of 1868, article 83, expressly provided that there 
should be seven District Courts for the Parish of Orleans, and one judge 
for each of them. Article 84 further unequivocally commanded that 
“each of said judges shall receive a salary, * * * which shall never 
be less than five thousand dollars.” 

If the relator, who was a judge of one of said courts under said 
Constitution, shall not receive his salary, it ie manifest that the Consti- 
tution will be directly violated. 

It has been expressly decided that the Legislature of the State was 
incompetent to abolish the court over which relator presided, and an 
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act of the Legislature, actually passed for that purpose, was declared by 
this Court to be null and void. 

It is very clear that if the Legislature had passed an act reducing 
his salary below five thousand dollars or providing that he should 
not receive a salary to that amount, it would have been equally null 
and void. 

Any law or laws, or any construction of any law or laws, or any 
execution of any law or laws, the effect of which would be, directly or 
indirectly, to prevent relator from receiving his aforesaid salary, would 
be, in like manner, and to the extent named, unequivocally violative of 
the Constitution ; and it would be the duty of the courts to refuse to 
give such effect to any law and to prevent and restrain such construc- 
tion or execution. 

The Constitution of 1868, as amended, also defined and limited the 
legislative power of taxation ; and during the several years for which 
the salary of relator is herein claimed, the Legislature exhausted its 
power -of taxation. If relator should not be paid out of the revenues 
derived from such tax, he could not be paid at all, because no additional 
tax for said years could be levied and no additional revenue obtained. 
If it were true that the Legislature, after exhausting its power of taxa- 
tion and raising the whole revenue possible, could proceed to make 
appropriations, for such purposes as it might choose, to an amount 
three times as great as said possible revenue, and could then require 
said revenue to be distributed pro rata among the holders of all war- 
rants issued under such appropriations including constitutional salaries 
of constitutional officers, it is manifest that this would operate the 
practical reduction of such salaries to one-third of the amount fixed by 
the Constitution. We could not recognize the existence of such power 
without permitting the annulment of the Constitution and emanci- 
pating the Legislature from constitutional subjection. 

The Constitution undoubtedly intended and required that the sala- 
ries fixed by itself for the officers created by itself should be paid, in 
any and all events, out of the revenues which it authorized the State to 
raise by taxation. _ 

A large discretion rests in the Legislature as to the purposes to 
which it may, in its wisdom, appropriate these revenues ; but that dis- 
cretion, like every other power, is subject to the control of the Constitu- 
tion, and must only be exercised without prejudice to rights guaranteed 
by that highest’authority. 

It follows that the power of the Legislature, in directing the disposi- 
tion of the revenues of the State, is confined and limited to the excess 
of such revenues over and above the amounts required to pay the sums 
specifically ordered to be paid by the Constitution itself. 
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These propositions are so conformable to reason that it is not 
deemed necessary to further enforce them by the application of other 
equally settled principles affecting the independence of the several 
departments of the government, which would be seriously threatened 
undér any different view of legislative power. 

From the views tkus laid down it results that the relator herein is 
entitled to have the warrants presented by him paid out of the general 
funds, shown to lie in the Treasurer’s hands, by preference and priority 
over all other warrants, except warrants of those constitutional officers 
whose salaries are fixed by the Constitution, and who, therefore, have 
equal rights with relator. 

These constitutionally preferred creditors stand, and must be main- 
tained, on a basis of perfect equality. We cannot recognize the right of 
the Treasurer to enforce any system under which one of them may 
claim preference over another by reason of any priority of registry or 
of presentation of his warrants for payment. No law authorizes such 
preferences, and no officer has the right. to create them. 

It is the absolute, ministerial duty of the Treasurer to distibute the 
money to the credit of the general fund for the years referred to, pro 
rata amongst the holders of all outstanding warrants for salaries of 
constitutional officers whose salaries were fixed in the Constitution of 
1868, and to pay forthwith to relator his share of said funds as ascer- 
tained under said distribution. Relator is entitled to a mandamus to 
this effect. 

We have not been unmindful of the delicacy of our position in de- 
ciding questions of this character ; but we have been able to discover 
no ground upon which we could justify a refusal to adjudicate upon the 
right of relator herein, especially as they .arise exclusively under the 
Constitution of 1868. 

In the Boyer case, our honored immediate predecessors announced 
that they would decide these questions when properly presented ; and 
we also follow a precedent set by the esteemed court organized under 
the Constitution of 1852 in the case of State vs. Lea, 14 An. 

For the reasons herein given, it is ordered that the judgment of the 
lower court, making peremptory the mandamus as prayed for in the pe- 
tition, be now amended so as to order and command E. A. Burke, State 
Treasurer, to distribute pro rata the funds in the treasury standing to 
the credit of the general fund for the years 1874, 1875 and 1876, exclu- 
sively amongst the holders of outstanding warrants for the salaries of 
said several years respectively of constitutional officers whose salaries 
were fixed in the Constitution of 1868, to the extent necessary to satisfy 
the same, and immediately to ascertain and pay to relator the share 
coming to him under such distribution ; and that, as thus amended, the 
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judgment appealed from be affirmed, defendant to pay the costs of the 
lower court and relator to pay the costs of this appeal. 





On APPLICATION FOR A REHEARING. 

FEnnER, J. This Court is not, in any degree, responsible for the 
necessity. which it is under of reconsidering the original decree herein 
rendered. The case was decided, and correctly decided, upon the issues 
presented in the pleadings and arguments of counsel. 

In an application for rehearing, the Attorney General has, for the 
first time, called our attention to the provision of an ordinance of the 
late Constitutional Convention, declaring that “all moneys received in 
the treasury-for all taxes and licenses due the State prior to the Ist of 
January, 1879, except such as are otherwise provided for by this ordi- 
nance, shall be set aside to pay the interest on said five-dollar bonds 
and to provide a sinking fund to redeem the same.” 

The funds involved in the present controversy are “ moneys received 
in the treasury for taxes and licenses due the State prior to the first day 
of January, 1879,” and are not “otherwise provided for” in said ordi- 
nance. 

They, therefore, are subject to the provisions of the ordinance. 
However hard may be the case of relator in having his vested rights in 
those funds thus destroyed, the sovereign authority of the State has so 
decreed and he must submit. 

State ex rel. Folsom vs. Mayor, 32 A. 709. Argument having been 
heard upon this application for rehearing, it is not necessary that a 
rehearing should be granted before disposing of the case. 

It is, therefore, ordered that our former decree herein be annulled 
and set aside; and it is now ordered, adjudged and decreed that the 
judgment appealed from be avoided and reversed, that the mandamus 
be disallowed and relator’s petition dismissed at his costs in both 
courts. 


No. 7913. ; 
Succession oF JNo. A. TURNELL—ON PETITION TO ANNUL CLAUSE IN WILL. 


The testator cannot impose charges or conditions on the legitimate portion of the forced 
heir, and, therefore, cannot order that that portion shall, together with the rest of his 
estate, remain undivided in the hands of his executors, during a certain number of years. 


— from the Second District Court, parish of Orleans. Tissot, J. 





Robert Mott for the Executors and Appellees. 
First—Proof is admissible to show the improper character of the tutor 

















NEW ORLEANS, DECEMBER, 1886. ° 1219 





Succession of Turnell. 





of the minors as a reason for the testator keeping the possession of 
the property from his control. 

Second—The testator has a right to have the whole of his property re- 
tained in the hands of his executors, provided the revenues are de- 
livered to his minor heirs. 

Third—The same law which confers the légitime on the heirs, provides 
that the testator can keep the control of the property from the pos- 
session of the tutor of the minors. 


Spencer & White and J. Timony for Appellants. 


First—Where the testator has disposed of the disposable portion, the 
reserve passes to the forced heir ab intestato. Levasseur, Portion 
Disponible, No. 3-7, inclusive; Demolombe, v. 19, No. 6-25, es- 
pecially No. 8, p. 8, No. 15, p. 14, and p. 24; Merlin, Question Verbo 
Légitime, p. 19; Laurent, vol. 12, pp. 11-14. 

Second—The testator cannot encumber the legitimate portion with 
charges. Code, De Inofficioso Testamento, b. 3, tit. 28, chap. 32; 
Laurent, vol. 12, pp. 197, 198 ; Demolombe, vol. 19, pp. 423, 424. 


The opinion of the Court was delivered by 

Fenner, J. The decedent left, as forced heirs, two sets of grand- 
children, who may be designated as the Blakeley children and the 
Hutchison children. 

Each set of children were, under the law, entitled, as a légitime or 
forced portion, to one-fourth of his estate. He left a testament, by the 
terms of which, with the expressed intention of complying with the re- 
quirements of the law, he bequeaths to the Hutchison children exactly 
one-fourth of his estate, and gave the balance thereof to the Blakeley 
children. He then directs as follows: 

“All of my property shall be kept together, and be administered by 
my executors for five years after my death, when the same shall be 
sold, and the proceeds thereof be invested by my executors in U.S. 
bords, and as my grandchildren severally arrive at the age of twenty- 
one years, they shall receive their share. Until the property be divided 
in the above proportions among my said grandchildren, the revenues 
therefrom shall be paid to them half yearly.” 

The natural tutor of the Hutchison children, who are minors, pre- 
sents this petition in their behalf, averring, substantially, that they are 
the forced heirs of the decedent for the one-fourth part of his whole es- 
tate, that the decedent could encumber the said légitime with no condi- 
tions, that the clauses above quoted from the will are null and void, 
and praying that they be so declared. 
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Treating this will, as it has been treated by counsel on both sides in 
their arguments, as a will conferring upon the petitioning minors no 
right or advantage whatever over and above their legitimate portion, 
and considering their present action as a waiver of all other rights and 
advantages which might, under any possible construction of the will, 
accrue to them thereunder, we find no difficulty in reaching the conclu- 
sion that their demand herein is well founded, and that the conditions 
imposed in the clauses of the will, so far as they affect the légitime of 
the petitioners, are, and should be, declared null and void. 


It is true the petitioner declares that “he waives no right, and 
makes no admission as to the validity or legality of any of the other 
dispositions of said last will and testament,” but we regard this as a 
reservation of the right to contest the validity of such other clauses, 
and not to claim thereunder advantages additional to the légitime. 


We think it clear, on both reason and authority, that where the will 
bequeaths to the forced heir more than his legitimate portion, the testa- 
tor may attach to the bequest any lawful conditions, and in such case 
the forced heir must exercise the option of either accepting the bequest 
as a whole, with the conditions attached, or of renouncing all testa- 
mentary advantage, and claiming his légitime only as secured to him by 
the law independent of the testament. 


See 12 Laurent; 19 Demolombe, No. 430 et seq. 
Such we consider to be the doctrine of the Macias case, 31 A. 


But where the testator bequeaths to the forced heir nothing beyond 
his légitime, the only testamentary function he can exercise in reference 
thereto is that of designating the distinct part of his estate which shall 
be assigned to the heir in settlement of his légitime, which part so as- 
signed must be accepted by the heir, reserving his right, in case of its 
deficiency in value to satisfy his claim, to have the deficiency made up 
out of the estate. This right of designation, which has been exercised 
in this case, results from general principles, and is expressly recognized 
in our Code. Rev. C. C. 1302. 


In the learned discussions submitted orally and on briefs by coun- 
sel, neither side has referred to article 1710 of the Rev. Civil Code, 
which expressly declares “that no charges or conditions can be imposed 
by the testator on the legitimate portion of forced heirs.” This pro- 
vision was not included in the Code Napoleon, but the commentators on 
that Code, and the courts of France, upon considerations arising out of 
the motives, origin and history of the law upon the subject of the légi- 
time, had conclusively established and adopted the same doctrine, and 
had recognized the right of the forced heir as one arising a) intestato, 
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and insusceptible of being controlled, limited or qualified by any dispo- 
sition of the testator. 

12 Laurent, pp. 11-14; 148, 197. 

19 Demolombe, Nos. 6-25, 429. 

8 Laporte Pand. Frangaises, p. 336. 

Construing Art. 1710 with Art. 1301 of the Rev. Civil Code, it is easy 
to see that the latter, authorizing the ascendant by his will to delay the 
partition among his minor children or grandchildren inheriting from 
him, applies only to cases where they inherit by virtue of his will, where 
they are the subjects of his voluntary beneficence, and where, therefore, 
in conferring the benefit he may attach the condition; but not to a case 
like the present, where he has only exercised his will-making power for 
the purpose of depriving them of every interest in his estate of which 
he could deprive them. Whence does he derive the privilege of im- 
posing conditions upon rights absolute under the law and created by 
the law even in defiance of his will? 

Upon the argument of counsel for the executors, it might, with 
equal force, be contended that under article 1300 the testator could im- 
pose a like condition of indivision upon the legitimate portion even of a 
major heir for the term of five years. 

The executors set up as special ground for the maintenance of the 
conditions that it is in the interest of the minors, on account of the un- 
fitness of their natural tutor, to be entrusted with their property. 

Such questions cannot be considered here, but must be urged in 
proceedings for removal or destitution of the tutor. 

Clague vs. Clague, 13 La. 6. 

The decisions in the succession of Macias, 31 A. 127, and McCalop 
vs. Stewart, 11 A. 106, only applied Art. 1301 of the Code to a case prop- 
erly falling under its provisions, as just interpreted by us, and they are 
of no force as authority here. 

The minors, represented by the plaintiff tutor, are entitled to their 
légitime, not by virtue of the will, but by virtue of the law, and take it 
free from conditions imposed by the will. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed, and proceeding to render such judgment as 
should have been rendered by the lower court, it is now ordered, ad- 
judged and decreed that the clauses in the will of John A. Turnell, re- 
ferred to and quoted in the petition herein filed, he declared null and 
void, so far as they affect the legitimate portion of the minors repre- 
sented by Thos. W. Hutchisor, natural tutor, and that appellees pay 
costs of the lower court, and of this appeal. 

The Chief Justice recuses himself in this case, having been of 
counsel. 
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No. 8120. 


STATE oF LOUISIANA EX REL. WINTZ Vs. JUDGE CRIMINAL District Court 
FOR THE PARISH OF ORLEANS. 


Relator, having refused to answer a question propounded to him by the grand jury, was 
brought to the bar of the Criminal District Court of the Parish of Orleans and there 
ordered by the Court to answer the question, which he still refused to do; whereupon he 
was committed for contempt. 

He applies for a writ of Certiorari and asks that this Court, in the exercise of its constitu- 
tional supervisory power, should review said proceedings and declare them null and 
void. 

Held that the writ of Certiorari is limited to cases where it appears, on the face of the record, 
that the proceedings complained of are absolutely null. In the case at bar, the record 
shows no irregularity in the proceedings, and it is not understood that any such charge 
is preferred against them. The application must be refused. 


Carleton Hunt and C. H. Lavillebeuvre for the Relator. 


The opinion of the Court was delivered by 

Fenner, J. The relator in this case being confined in the Parish 
Prison under a sentence and commitment by defendant for contempt of 
court, obtained from this Court a writ of certiorari, directed to de- 
fendant commanding him to send us a certified copy of his proceedings 
in the premises, and he’ prays that, in the exercise of our general super- 
vision over the Criminal District Court, we may review the said pro- 
ceedings and declare them null and void. 

The only certified copy of proceedings brought up under the writ 
is a copy of the commitment, which recites simply : 

“Whereas, Frederick Wintz was, by due form of law, adjudged 
before our Criminal District Court to be in willful and criminal contempt 
of the authority of said Court, and sentenced on the 24th day of De- 
cember, 1880, to suffer imprisonment in the Parish Prison for the term 
of five days. Now, therefore, etc.” 

It appears, however, generally, from both the relator’s petition and 
the return of the judge, that the Grand Jury of the parish eame into 
open Court and reported, through their foreman, that the relator, a 
witness duly subpoenaed and sworn before the said Grand Jury, had 
refused to answer a certain interrogatory to him propounded by the 
said grand jury; that the judge then called him to the bar of the 
Court, and directed him to answer the question ; and that relator then 
stated to the judge in open Court that he would not answer to said 
interrogatory ; and that, thereupon, and for his said disobedience to its 
order, the Court committed him for contempt of its authority. 

The record, thus epitomized and stripped of adventitious circum- 
stances, unquestionably discloses a case in which, by proceedings per- 
fectly regular, the Court has exercised its discretionary jurisdiction to 
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enforce its authority and to punish contempt thereof by a penalty not 
exceeding the bounds of its power to inflict. 

It is settled that a court has authority to compel a witness to testify 
before a grand jury organized and acting under its direction. 

2d Bishop, Cr. L. 3273. 

“For a witness not to attend when subpoenaed ; for a witness, 
when attending, to refuse to be sworn; for a witness, when sworn, to 
refuse to answer,” are enumerated as among the mest common instances 
of contempt of court. 

Wharton Cr. L. 3 3482 ; 2 Bishop Cr. L. 2 253. 

These are offenses committed in the face of the Court, directly 
obstructive of the administration of justice, and punishable by sum- 
mary commitment, without the delay incident to ordinary contradictory © 
proceedings, upon the broad principle, that “ men, placing themselves 
in opposition to the machinery of the law, are necessarily borne down 
by it, because the machinery will move on.” 

2 Bishop, Cr. L. 2 241. 

The proceedings, so far as the record exposes them to our view, are 
open to no charge of irregularity, and we do not understand that any 
such charge is preferred against them. 

The purposes for which the writ of certiorari may be employed, are 
indicated by its name and are clearly pointed out in the articles of the 
Code of Practice. 

It is a mandate simply calling upon the inferior judge to send up 
a certified copy of proceedings complained of. Art. 855. 

No other duty or return is required of the judge except simply to 
send the certified copy of the record or proceedings called for. Art. 861. 

The object of the writ is confined to the setting aside of “ proceed- 
ings absolutely void, as when the judge has refused to hear the party 
or his witnesses, or has pronounced sentence without having cited him 
to appear.” Art. 857. 

The examples given indicate the nature of the abuses intended to 
be remedied by the writ. Our examination is confined to the certified 
record, and our power to annul is only to be exercised when it appears, 
on the face of the record, that “ the proceedings are null.” Art. 864. 

On the other hand it is provided that “if the Court finds that the 
proceedings have been regular, it shall dissolve the writ.” Art. 865. 

From these provisions it is apparent that the only subject of exam- 
ination under the writ of certiorari is the modus procedendi, the regu- 
larity of proceedings. It was never intendeded as a mode of revising 
the decisions of inferior courts upon questions of law arising in the 
course of judicial proceedings properly submitted to them for decision 
which they must decide, and in the decision of which they must exercise 








1224 SUPREME COURT OF LOUISIANA, 





State ex rel. Wintz vs. Judge Criminal District Court. 





judicial discretion. Itis not disputed that the question, whether or not 
a witness shall answer an interrogatory addressed to him when under 
examination in the regular course of judicial proceedings, is one which 
the court has the power to decide and.must decide, and when, after 
hearing and consideration, it has decided, “the machinery of the law 
must move on.” If, after every such decision, the witness ordered to 
answer might bring the proceedings to a halt until on a writ of certi- 
orari the correctness of such decision might be reviewed and passed on 
by this Court, the trial of a cause or the investigations of a grand jury 
would never come to an end. 

In the first case which presented a question arising under our su- 
pervisory jurisdiction, we took occasion to lay:down some general 
rules by which we should be guided in its exercise, and we then said: 
“In the exercise of the power, we wish it distinctly understood that we 
shall respect the independence of inferior courts in the determination 
of all questions confided to their judicial discretion, and shall not usurp 
merely appellate jurisdiction not conferred upon us by the Constitution.” 

State ex rel. City vs. Judge, 32 A. 

To this rule we must adhere in the present case. 

The point upon which our decision is invoked in this application, 
is the question of error vel non in the decision of the court overruling 
the objections urged by the witness against answering the particular 
interrogatory addressed to him and ordering him to answer. It would 
be conceded that if the decision be correct and the order to answer 
proper, the refusal to obey was contempt and the punishment thereof 
lawful. The only grounds for relief are that the objections of the wit- 
ness were valid, the decision overruling them erroneous, the order to 
answer illegal, and, therefore, the refusal to obey not punishable as a 
contempt. 

We have not deemed it necessary to state the character of the 
interrogatory, nor the nature of the objections raised by the witness, 
nor the reasons of the judge for overruling them. It suffices to say 
that the objections raised a question of constitutional law, which it was 
the province and duty of the court to decide, which it decided after 
hearing and in due course of proceeding, and, as we are bound to pre- 
sume, according to conscience and honest opinion. For us to review 
and pass upon the correctness of that decision would be “ to usurp 
merely appellate jurisdiction not conferred upon us by the Constitution,” 
and to apply the remedial writ of certiorari to purposes entirely foreign 
to those contemplated by the laws regulating the same. 

The proceedings subjected to our inspection are regular, orderly 
and in conformity with all rules of procedure, and we only obey the man- 
date of article 865 of the Code of Practice in refusing the relief sought. 
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To suggestions as to the absence of other adequate remedy, we can 
only say thatit isnot our province to provide remedies for wrongs, real or 
imaginary, but only to administer, according to law, remedies provided 
by law. All power is liable to abuse, and power conferred must be 
accompanied with trust. It is impossible to provide remedies against 
every abuse of power and still less against every error in its exercise. 
We are far from insinuating that there has been abuse, or even error, 
in the exercise of the judicial power conferred upon our learned brother 
of the District Court. But even if there were, and even if relator were 
a sufferer thereby, and even if the law provided him no redress, his 
case would merely illustrate the inevitable imperfections of all human 
devices to secure an infallible administration of justice and flawless 
protection of rights. 

We are thoroughty satisfied the Constitution intended that our su- 
pervisory jurisdiction should be distinct, in nature as well asin name, 
from our appellate jurisdiction. The former was intended simply to 
enable us to compel inferior courts to perform their functions, to pre- 
vent them from exceeding the bounds of their jurisdiction, and to enforce 
the observance of that regularity in their proceedings which is essential 
to fairness in the conduct of contradictory litigation. 

Mere error in the decision of questions properly submitted to their 
determination and regularly determined, can only be corrected in the 
exercise of a jurisdiction purely appellate. 

It is, therefore, ordered that the application in this case be refuesd. 








No. 8107. 


STATE OF LOUISIANA EX REL. LucteN DEBvys vs. Crvit SHERIFF OF THE 
PARISH OF ORLEANS. 


The power of this Court to issue writs of Habeas Corpus is confined to cases within its ap- 
pellate jurisdiction. 

Its authority, in this respect, is not extended by the terms of Article 90 of the Constitution 
beyond the special restriction contained in Article 89. 

The fact that the case in which the contempt of court has been committed, is appealable, 
does not render the proceeding for contempt appealable. Case of Wood, 30 An., 672, 
affirmed. 


J. O. Nixon, Jr., and E. W. Huntington for the Relator. 


The opinion of the Court was delivered by 
Fenner, J. The relator, averring that he is illegally detained in 
custody by the Civil Sheriff under a commitment issued by the Civil Dis- 
trict Court for the parish of Orleans, and averring sundry illegalities 
and irregularities in the proceedings under which said commitment was 
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issued, applied to this Court for a writ of habeas corpus addressed to 
the said sheriff. 

The writ was issued and made returnable this day, and in obedience 
thereto the sheriff produced the body of the relator in open court and 
made his return to the writ by exhibiting a duly certified copy of the 
commitment in virtue of which he had taken and held the relator in 
custody. 

From that commitment it appears that it was issued in execution of 
a decree of the Civil District Court condemning the relator to ten days 
imprisonment in the parish prison and to pay a fine of fifty dollars for 
a contempt of the authority of said court. 

The first point to be determined is whether the case is within our 
jurisdiction. 

The Constitution, article 89, expressly confines the authority of this 
Court to issue writs of habeas corpus to “ cases where it may have ap- 
pellate jurisdiction.” 

We do not regard that authority as, in any manner, extended by 
the terms of article 90 providing this Court “shall have control and 
general supervision over all inferior courts, and shall have power to 
issue writs of certiorari, prohibition, mandamus, quo warranto and 
other remedial writs.” ; 

The concluding general phrase “other remedial writs” cannot be 
construed to include the writ of habeas corpus, and, thereby, to take it 
out of the operation of the express restriction imposed by the preceding 
article 89. There are other remedial writs known to our system of prac- 
tice besides those named in article 90 and the writ of habeas corpus— 
notably the writ of disiringas, which might, under conceivable circum- 
stances, be used by this Court in enforcement of its powers. 

But, in any event, the maxim “ generalia specialibus non derogant” 
would prevent the general clause in article 90 from destroying the 
special restriction of article 89, or from having such effect as would 
render the latter superfluous and inoperative. We have, under the 
Constitution, three kinds of jurisdiction, viz: 1st, appellate ; 2d, super- 
visory ; 3d, original. Our appellate jurisdiction is regulated exclusively 
by article 81 of the Constitution. It is no new question, but has been 
repeatedly determined that our jurisdiction to issue writs of habeas 
corpus is confined to cases within our appellate jurisdiction. 

State vs. Fenderson, 28 A. 82. 

In re Wood, 30 A. 672. 

State ex rel. Sinnott vs. Falls, 32 A. 555. 

State ex rel. Falkensteio vs. Fitzpatrick, Opinion Book No. 53, p. 44. 

State ex rel. Finney vs. Judge, Id. p. 127. 

In re Dandridge, Id. 279. 
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We fully adhere to the doctrine of these decisions, which were only 
rendered on due deliberation. 

It only remains to determine whether the instant case is one in 
which we have appellate jurisdiction. 

Neither the amount of the fine nor the character and term of the 
imprisonment, nor any “ matter in dispute” in the proceeding, brings 
the case within our appellate jurisdiction as defined by article 81. 

The argument that the case of Berje vs. The City of New Orleans, 
in reference to which it appears the alleged contempt was committed, 
is appealable in its character, and that therefore the proceeding for 
contempt is appealable has been fully disposed of by our predecessors 
in the case of Wood, 30 A. 672, where in a case precisely similar to this, 
the Court said: “It seems to be supposed that jurisdiction could be 
conferred upon us, by alleging that the sum involved in the suit of 
Golding vs. Wood, in which the contempt was committed, is over five 
hundred dollars. The contempt of court was not committed in a case. 
The contempt has no connection with the case of Golding vs. Wood, 
except in so far as it may have been committed because of something 
said on that trial * * The amount involved in that case is nota 
matter having any connection with this.” 

We follow this case not merely as a precedent, but as one fully 
founded in reason and principle. It isa mere accident that the con- 
tempt alleged in this case had reference to the case of Berje vs. City, 
involving an appealable amount. The contempt would not have been 
different had it referred to an unappealable case. This is exclusively a 
proceeding involving the question of contempt, and resulting in a judg- 
ment imposing no appealable penalty. 

The application is therefore refused at relator’s costs, aud the ac- 
cused is remanded to the custody of the sheriff. 


Mr. Justice Pocufé takes no part as he was not present during the 
argument. 








No. 8084. 


State oF LOovIsIANA vs. WILLIS TESSIER. 


Tt is not necessary for conviction, under a charge of obtaining property under false pre- 
tenses, that the false pretenses should be the sole inducement by which the property is 
parted with; it is enough that they had controlling influence with the party defrauded. 

A correction of the minut2s after the Appeal is granted, so as to conform to the facts, is 
legal if made contradictorily with the accused. 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
toches. Pierson, J. 
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D. C. Scarborough, District Attorney, and J. C. Egan, Attorney 
General, for the State, Appellee. 


First—A new trial should not be granted on the ground of newly dis- 
covered evidence, when such evidence goes to the impeachment of 
a witness, and not to the merits of the case. 1 Archbold, 178. 

Second—The minutes in a criminal case may be amended and cor- 
rected, when done contradictorily with the accused. 31 A. 387. 


Chaplin, Dranguet & Chaplin for Defendant and Appellant. 





The opinion of the Court was delivered by 


Fenner, J. The defendant, convicted of obtaining property under 
false pretenses, presents two errors for review on this appeal. 

1st. The refusal of the judge a quo to grant a new trial upon an 
application properly made and predicated on newly discovered evi- 
dence. The false pretenses, charged in the indictment and sustained 
by the verdict, were that he induced the prosecuting witness to part 
with his property, being three hogs, upon the following representations, 
all untrue, viz: that his name was Smith ; that he was a photographer 
and in business in the city of Natchitoches ; and that he had at his 
house fifty dollars in money, from which sum he promised to pay the 
prosecutor the sum of twenty dollars the next morning. 

The newly discovered evidence, on which the application for new 
trial was based, is stated in the affidavit of E. E. Buckner, that McCon- 
nell, the prosecuting witness, had made the following statement to him, 
viz: “ That he lived a long way in the country, that he had brought a 
load of hogs to town for sale, and then proceeded to give an account of. 
the transaction substantially the same as that afterwards given by him 
on the witness-stand. When he had finished with his account of the 
transaction, on my expressing some surprise that he should have given 
up his hogs under suth circumstances, he said the weather was warm 
and he was afraid his hogs might spoil, and added that he thought Tes- 
sier was a business man and would pay him.” 

Defendant contends that the effect of this newly discovered evi- 
dence would be to show that the false pretenses charged did not consti- 
tute the operative cause or principal inducement for the transfer of the 
property, but that such principal inducement was the fear that his hogs 
would spoil. 

We do not think such effect could, in any sense, result from the 
evidence. 

“Tt is not necessary that the false pretenses should be the sole in- 
ducement by which the property is parted with ; if they have controlling 
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influence, it is enough, though other minor considerations operate upon 
the mind of the party.” 

Wharton Cr. L., 3 2121. 

It must be presumed that the prosecution established, on the trial, 
the elements of the offense charged, including the controlling influence 
of the false pretenses. 

Nothing in the newly discovered evidence, negatives, or is incon- 
sistent with, such controlling influence. 

The fear that the hogs would spoil may have been a motive for an 
anxiety to sell; but it does not follow that such motive would have had 
any, much less, controlling influence in inducing him to sell to Tessier, 
but forthe false representations. 

We think the new trial was properly refused. 

2d. A bill of exceptions appears in the record to the action of the 
judge in permitting the minutes to be corrected so as to conform to the 
facts after the appeal had been granted. The proceeding to correct 
was taken contradictorily with the accused, who urges no objection to 
it except as to the time of the correction. This point is settled ad- 
versely to defendant. State vs. Revels, 31 A. 387. 

It is, therefore, ordered that the judgment appealed from be 
affirmed. 

Mr. Justice Levy takes no part in this decision. 


No. 7623. 
SvuccEssION OF WILLIAM WISE. 


The Second District Court for the Parish of Orleans, as a Probate Court, was without juris- 
diction in the matter of the rendition of an account by the surviving partner as liquidator 
of apartnership. Walmsley and Patterson, Executors. vs. Mendelshon and Newman, 31 
An. 152, affirmed. 


_ from the Second District Court, parish of Orleans. Tissot, J. 


Chs. Louque for Appellant. 


The liquidation of a deceased partner’s interest was a matter cognizable 
before the Second District Court for the Parish of Orleans. 


J.S.&J. T. Whitaker for Appellees. 

The surviving partner has no absolute right to administer the effects 
of the partnership and wind up its affairs ex parte unless the suc- 
cession is vacant and all the heirs are absent and not represented. 
He must give bond to and account for the administration to the 
legal representative of the succession. The Probate Court deals 
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only with the representative of the succession, and not with the sur- 
viving partner, and has no jurisdiction except over the property 
actually belonging to the succession. 





The opinion of the Court was delivered by 

Levy, J. William Wise and C. H. Stewart composed the commercial 
partnership of Stewart & Wise, doing business in the city of New 
Orleans. Wise died in August, 1878, having, by his last will, constituted 
Mrs. Florence Johnson his universal legatee. Stewart, as surviving 
partner, applied to the Second District Court for the parish of Orleans 
to be appointed liquidator of the late partnership and was so ap- 
pointed. 

The liquidator proceeded under this appointment and filed in said 
Court his account of administration of the partnership affairs. Mrs. 
Florence Johnson, the dative testamentary executrix of W. Wise, de- 
ceased, and universal legatee under his will, opposed said account, and 
before acting upon the opposition, the Judge of the Second District 
Court, ex proprio motu, dismissed the proceedings involving the appli- 
cation for homologation of the account and the opposition thereto, on 
the ground of want of jurisdiction in his said Court. The liquidator, 
Stewart, has appealed from this judgment. 

The question submitted for our decision is merely as to the juris- 
‘ diction of the Second District Court and the right of that Court to 
appoint the surviving partner of a commercial firm liquidator of the 
partnership. 

We are not called upon to pass on the regularity of the appoint- 
ment, the compliance or non-compliance with the requirements of law 
on the subject of such appointment, but our inquiries are confined solely 
to the consideration of this question of jurisdiction. 

It is admitted in the briefs of both parties to this appeal, that the 
judgment of dismissal was rendered on the authority of the case of Walms- 
by & Patterson, Executors, vs. Mendelsohn and Newman, 31 An. 152. 

In that case the Court held that the Probate Court was without 
jurisdiction in'the matter of the rendition of an account by the surviv- 
ing partner as liquidator of a partnership, and said: “The whole pro- 
ceeding in the Probate Court seems to us to have been wrong. We do not 
mean to say that, to the extent of the bond, the surviving partner 
and his surety are not accountable to the executors for the part and 
' portion coming to the succession on the settlement of the partnership ; 
but the Probate Court was without jurisdiction to receive the account, 
or to amend it, or to homologate it, or to render judgment on it.” 

If this were a new question the argument contained in the brief of 
appellant’s counsel might have great weight; but the decision just 
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referred to is supported by that in the case of Boutté et al. vs. Boutté’s 
Executors, and in Buddecke vs. Buddecke et al., 31 A. 572, and we are, 
therefore, not disposed to run counter thereto. 

It is true, as stated by appellant, that the question of the jurisdic- 
tion of the Second District Court is of no practical importance now, as 
that Court has been merged with the Civil District Court of the parish 
of Orleans under the Constitution of 1879; and appellant may have the 
right to assert his claims to liquidate the partnership affairs in that 
tribunal. 

It is, therefore, ordered that the judgment appealed from be 
affirmed at appellant’s costs. 








No. 7959. 


SaMvEL H. KENNEpy vs. NEw Orteans Savines Institution, J. H. 
OGLEsBY AND A, BALDWIN, RECEIVERS. 


Plaintiff sequestered his own mortgage notes held by Defendants. The latter obtained the 
removal of the suit to the U. S. Circuit Court. That tribunal ordered the case to be 
remanded to the State court and the notes returned to Defendants. The latter then in- 
stituted executory process on the notes. Whereupon Plaintiff in sequestration suit 
obtained an order of court, upon a Rule to show cause, that the notes be returned to the 
sheriff, and in the meantime, the writ of seizure and sale should not be proceeded with 
further. 

Held that the latter order is only interlocutory and not susceptible of causing irreparable 
injury, and that the Appeal therefrom must be dismissed. 


 o—_ from the Fifth District Court, parish of Orleans. Rogers, 
J. 





Horace E. Upton for Plaintiff and Appellee. 
Robert Mott and Hudson & Fearn for Defendants and Appellants. 


Where the order of the lower court involves the final disposition of a 
legal proceeding, it works an irreparable injury, and an appeal lies. 

Where the interlocutory order puts the appellant in a condition from 
which he cannot be relieved by the final decree, he is entitled to an 
appeal. 

Where the interlocutory. order has the effect of restraining a writ of seiz- 
ure and sale in another suit, and defeats the seizure and sale, it is 
an irreparable injury, and the final judgment cannot place the 
plaintiffin the seizure and sale where he was when restrained. 

Any order rendered in one suit, which stops or controls another suit, 
has the effect of a final judgment, and inflicts an irreparable injury 
which can be relieved by an appeal. 
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On Motion To Dismiss. 
The opinion of the Court was delivered by 


Fenner, J. Plaintiff in this case, alleging that he had made valid 
tender and consignment in payment of four certain negotiable mortgage 
notes made by himself and held by the defendant, and that notwith- 
standing the said tender the defendant refused to accept the same and 
withheld and refused to deliver to him said notes, upon appropriate 
allegations, brought suit to compel the delivery of the same, and also, 
on affidavit and bond as required by law, obtained a writ of sequestra- 
tion, under which the civil sheriff seized and took into his possession the 
said mortgage notes. 

Oglesby and Baldwin having been appointed receivers of the de- 
fendant corporation by the Circuit Court of the United States, made 
application for removal of this cause to said last named court. 


The writ of sequestration remaining in force, and a motion of the 
receivers to set the same aside having been denied, the Fifth District 
Court, upon the application to remove, entered judgment “that this cause, 
as it now stands upon the docket of this Court, be certified and removed 
to the United States Circuit Court, and that the sheriff of this Court 
await the orders and decrees of that tribunal in the premises.” 

The cause was accordircgly certified and removed; and, by agree- 
ment of parties, the civil sheriff delivered the sequestered notes to F. 
A. Woolfley, clerk and register of the U. S. Circuit Court, who receipted 
for them and, according to the agreement, was “ to hold the same sub- 
ject to the order of the said court, after full notice to the opposing 
party.” 

After the record had been filed in the Circuit Court, the plaintiff 
filed a plea to the jurisdiction of said court, upon which said court en- 
_ tered judgment sustaining said plea and ordering that “the cause be 
remanded to the Fifth District Court for the parish of Orleans,” and, at 
the same time, it made further order directing that “the mortgage 
notes deposited with the clerk of this court be by him delivered to J. H. 
Oglesby and A. Baldwin, Receivers herein, to be by them proceeded 
with in any court having jurisdiction.” 

Delivery was made accordingly, and the Receivers, Oglesby and 
Baldwin, thereupon instituted executory proceedings against defendant 
and his mortgaged property, by an independent suit in the Fifth Dis- 
trict Court. 

The plaintiff, Kennedy, then took a rule upon said Receivers, who 
were the legal representatives of the original defendant in the suit and 
had actually appeared as such therein, setting forth substantially the 
foregoing facts, and further averring that, at the time this cause was 
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removed to the Circuit Court, the notes were in possession of the civil 
sheriff under the sequestration of the Court, which was in full force and 
effect—that the effect of the judgment of the Circuit Court declining ju- 
risdiction and remanding the cause to the Fifth District Court was neces- 
sarily to return the cause in the same condition as when removed, 
including the restoration of the sequestered notes to the custody of 
the sheriff under the sequestration and subject to the orders of that 
Court—and ordering the said receivers to show cause why they should 
not deliver the said sequestered notes to the civil sheriff. The court, in 
granting the rule to show cause, made further order that “in the mean- 
time they be restrained from proceeding further with the writ of seizure 
and sale.” 

On this rule, after due hearing, judgment was rendered making the 
rule absolute and ordering defendants in rule to deliver the notes to the 
sheriff; from which judgment this appeal is taken. 

The motion to dismiss is based on the ground that the judgment 
appealed from is interlocutory and cannot work an irreparable injury, 
and is, therefore, unappealable. 

Counsel for appellants contend that the judgment appealed from is 
two-fold, (Ist) ordering the delivery of the notes to the sheriff; (2d) 
restraining the plaintiff in the suit for seizure and sale from proceeding 
in that suit, thereby granting an injunction restraining ax order of seiz- 
ure and sale, without affidavit, bond or appearance in the suit. 

So far as the second element above stated is concerned, the record 
shows that it does not fall within the terms or effect of the judgment. 
Under the rule, the receivers were only ordered to show cause why the 
notes should not be delivered to the sheriff. The restraining order was 
absolute, and only operative “in the meantime,” that is, during the 
pendency of the rule. That order expired, by its own limitation, when 
the rule was decided, and was not included at all in the judgment, as 
appears fully from its terms. 

The only effect of the judgment appealed from is simply to order 
property expressly directed by the Court to be sequestered and actually 
sequestered, to be delivered to the civil sheriff. 

It is not disputed that this is an interlocutory judgment. It is not 
disputed that the test of the appealable character of such judgment is 
whether or not it may cause an irreparable injury. 

We find it impossible to discover any irreparable injury which can 
accrue to appellants from the execution of this judgment. 

The present order or judgment operates only on parties to the suit, 
and is merely ancillary to the original sequestration proceedings which 
were instituted long prior to the suit for seizure and sale brought by 
appellants. We cannot perceive how, by bringing this last named ac- 
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tion, they can prevent the execution or maintenance of a sequestration 
taken out and operative prior thereto. 

They are in no different case from that in which they were when 
these notes were originally sequestered, and if they could not appeal 
from that order they cannot appeal from this, which merely maintains 
the effect of the first. Neither was appealable. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
cost. 








No. 8081. 
StaTE or LOvIsIANA EX REL. SuSAN HowarD vs, JOHN J. WALSH, CONSTABLE. 


Relator applies to this Court for a writ of Habeas Corpus on the ground that she is illegally 
imprisoned by order of the Eighth Justice of the Peace of the Parish of Orleans, whilst 
there is now no such magistrate in existence, said office having been abolished by the 
Constitution of 1879. 

HE p that the court of the Eighth Justice of the Peace of the Parish of Orleans, as a police 
court, was not interfered with by the present Constitution and is still in force, subject to 
the future action of the Legislature, as provided for in Article 136 of said Constitution. 


Frank Hébert for the Relator. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a habeas corpus, on the 
sole ground that the prisoner was arrested and is detained in custody 
by the defendant, under a mittimus issued by one P. Mitchell, styling 
himself Judge of the Eighth Justice’s Court for the City of New Or- 
leans, and that there is no such court in legal existence. The return 
shows the caption and exhibits the mittimus in justification thereof and 
of the detention. 

The existence or non-existence of such court is, therefore, the soli- 
tary question submitted for our determination. 

When the City of New Orleans was reorganized in 1870, under the 
provisions of Act 7 of that year, its territory was divided into six Muni- 
cipal Districts, sec. 3, p. 31, over which siz recorders (who were to be 
justices and conservators of the peace) were to exercise the criminal 
jurisdiction previously vested in the recorders of said city. Sec. 31, 
par. 4, pp. 43, 44. 

In 1873, by Act 95, those offices were abolished, and four Municipal 
Police Courts were created and organized in their stead. The first court 
was to have jurisdiction over the first district ; the second court over 
the second district ; the third court over the third and fifth districts ; 
the fourth court over the fourth and sixth districts. Their jurisdiction 
was defined. It was to be exclusively criminal, and to be akin to that 
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of the former recorders. It was not extended beyond, and was, therefore, 
restricted to, those territorial limits. 

Up to 1874, there had been seven Justices of the Peace in legal ex- 
istence in the city, clothed with civil jurisdiction only. By Act 129 of 
that year, criminal jurisdiction was conferred on the Seventh Justice of 
the Peace, and made to extend over the SrxtH Municipal District, thus 
divesting the Fourth Municipal Court of such jurisdiction over that 
section. 

In 1877, by Act 59,a municipal district was created by law, and 
added to the municipal territory of New Orleans, and an additional 
Justice of the Peace Court was located in said Seventh Municipal District, 
to be known as the “ Eighth Justice’s Court of the Parish of Orleans.” 
He was to be, and was, clothed with civil and, besides, criminal juris- 
diction as committing magistrate, with powers alike to those possessed 
by the Municipal Police Courts then in existence. 

By Act 131, p. 199, of the same year, subsequently adopted, the 
four Municipal Courts were abolished and two Recorders’ Courts were 
created ; the first to have jurisdiction over the First and Fourth Dis- 
tricts, and the second, over the Second, Third and Fifth. They were 
vested with the criminal jurisdiction with which the Municipal Police 
Courts had been clothed. 

In 1878, by Act 11, the Fifth Justice of the Peace was given exclu- 
sive criminal jurisdiction over all the portion of the city lying on the 
right bank of the River Mississippi, and that this jurisdiction was to be 
of the same nature as that which the Recorders of the city then pos- 
sessed by law. 

So that, on the 31st December, 1879, the seven Municipal Districts of 
the City of New Orleans were subjected to criminal jurisdiction, as exer- 
cised by committing magistrates, as follows : 

The First and Fourth Districts were under the jurisdiction of the 
First Recorder’s Court ; the Second and Third Districts, under that of 
the Second Recorder’s ; the Fifth, under that of the Fifth Justice of the 
Peace-; the Sixth, under that of the Seventh Justice of the Peace, and the 
Seventh, under that of the Eighth Justice of the Peace. 

On the Ist of January, 1880, the Constitution framed in 1879 was 
promulgated. 

It contemplated to provide for the government of the State of Loui- 
siana and to repeal certain, and maintain other, laws in existence previous 
toits adoption. A considerable portion of that important instrument is 
devoted to that branch of the government which is indispensably neces- 
sary to the application of the law and the administration of justice in 
the State. 

It provides generally, that the judiciary shall consist of a Supreme 
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Court, of Courts of Appeals, District Courts and Justices of the Peace, 
(Art. 80); and further, specially, of City Courts for the City of New 
Orleans (Art. 135), and of police and magistrates’ courts. (Art. 136.) 

By article 258 it is declared, that all laws not inconsistent with the 
Constitution, shall continue in force as if the Constitution had not been 
adopted. 

By article 259, it is declared that no office shall be superseded by 
the Constitution ; that the laws relative to executive, judicial and mili- 
tary officers shall remain in full force though contrary to it, and that the 
duties of those officers shall be performed according to those laws, until 
the organization of the government under that Constitution and the 
entering into office of the new officers to be appointed or elected under 
said government, and no longer. 

The question which presents itself for solution in the examination 
of the quick of the case is, whether the law, whick created the “ Eighth 
Justice’s Court ” for the City of New Orleans, was or not inconsistent with 
the Constitution at the time it went into force. 

If it was inconsistent in its entirety, it was abrogated ; if it was 
inconsistent in part, it was, to that extent, repealed ; if it was consistent 
in its entirety, it was continued in force; if it was consistent in part, it 
was continued in force to the extent that it was so consistent. It died 
or lived, as it conflicted or harmonized with the organic law. 

It is claimed that it was inconsistent in its entirety ; that it was, 
therefore, abrogated ; and, consequently, that the commitment men- 
tioned in the case of the State against the relatrix, by one styling him- 
self “ Eighth Justice of the Peace,” and directed to the defendant as 
constable, is an absolute nullity, and that the prisoner must be released 
from custody. 

It is contended, in support of that theory, that by article 125 of the 
Constitution, relative to Justices of the Peace, it is provided that, there- 
after there shall be as many such justices out of the parish of Orleans 
as may be provided by law, but that in the parish of Orleans, there shall 
thereafter exist NONE AT ALL. 

The first paragraph of article 125 reads as follows: 

“In each parish, the parish of Orleans excepted, there shall be as 
many justices as may be provided by law.” 

The following paragraphs of the same article maintain the number 
of justices of the peace then in existence and define their civil jurisdic- 
tion. The next article (126) provides, that they shall have criminal juris- 
diction and power to bail in cases not capital or punishable at hard 
labor. 

We do not read article 125 in the light contended for. We consider 
that the framers of the Constitution intended by articles 125 and 126 to 
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provide exclusively for justices of the peace out of the parish of Orleans, 
and, when using the words “ the parish of Orleans excepted,” proposed to 
leave the justices in that parish out of view for the moment, proposing 
soon to deal with them to some extent by a subsequent article (135), but 
only so far as they exercised civil jurisdiction. 

Those courts have continued to exist in all cases, except those in 
which the Constitution has abolished them or has restricted their juris- 
diction. : 

It should be borne in mind that at the time that the Constitution 
went into effect, there were eight justices of the peace and, besides, two 
recorders (who were also justices of the peace), who exercised in the 
City of New Orleans jurisdiction either in civil cases exclusively or in 
criminal cases exclusively, or in both. 

Among the latter was the “Eighth Justice of the Peace Court,” 
which had been clothed with both civil and criminal jurisdiction. 

It is a self-evident proposition, which no reasonable being can or 
does dispute, that by the creation of City Courts in the City of New 
Orleans, vested with civil jurisdiction solely, under article 135, the 
framers of the Constitution proposed, as well to abolish the courts of 
Justices of the Peace exercising civil jurisdiction only, as to strip of 
such jurisdiction those that exercised both civil and criminal jurisdiction, 
as to continue in the latter the last. jurisdiction when not provided to 
be exercised otherwise by the Constitution or by unprohibited subse- 
quent legislation. 

The Constitution, far from making any provision whatever for the 
exercise of criminal jurisdiction by committing magistrates for the City 
of New Orleans, has entrusted the mattter entirely to legislative wisdom, 
as appears conclusively by the tenor of article 136, which reads : 

“The General Assembly may provide for police or magistrates’ 
courts ; but such courts shall not be vested with jurisdiction beyond the 
enforcement of municipal ordinances or as committing magistrates.” 

Construed together with articles 125 and 126, which provide for the 
civil and criminal jurisdiction of justices of the peace out of the parish 
of Orleans, article 136 cannot but be interpreted as applying to police or 
magistrates’ courts (whether known as Recorders or Justices of the Peace 
or any other name) in the parish of Orleans. 

Justices of the Peace are conservators of the peace, and have 
always been considered as police committing magistrates exercising 
criminal jurisdiction, though at times clothed with civil jurisdiction, ex- 
clusively, or in addition. C.P. 1060. 

Abbott, Bouvier, Burrill Dic. vol. 1, Vo. Justice of the Peace ; 
Bacon’s Abridgment, vol. 3, p. 787 ; 1 Chitty’s Blackstone, 354 ; Sec. 1 of 
Act of 1804, p. 30, ch. VIII; Secs. 23, 25, of Act of 1805, p. 206, p. XXV. 
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The original article in the Code of Practice, from the beginning, has 
continued, through the revision of 1870, to this day to read, (C. P. 1060) : 
“Justices of the Peace have jurisdiction both in civil and criminal 
matters.” | 

The theory in support of the application for the writ is the less 
plausible as it is in flagrant conflict with article 259 of the Constitution, 
which deals with inconsistent laws and with officers in existence under 
them. * 

It distinctly provides, that such inconsistent laws shall continue in 
force and that the officers thereunder shall remain in office until the 
organization of the government under the Constitution, and until the 
entering into office of the new officers to be appointed or elected under 
said government. 

Inconsistent laws and officers in esse under them, were, therefore, to 
continue in existence until the happening of two events: Ist, the or- 
ganization of the government; and, 2d, the induction into office of the 
new Officers to be appointed or elected under said government. 


It is true that a government has been organized, and that new offi- 
cers have been appointed and elected under that government, but has 
the Court in question been thereby abolished and the judgeship thereof 
been vacated ? 

As apreliminary question, we propose to settle that all offices have 
not been vacated by the mere adoption of the Constitution. 


Offices, created by laws consistent with it, have continued to exist 
(article 258); offices, created by law inconsistent with it, were to con- 
tinue in existence until the organization of the government, and until 
new officers were appointed or elected under it. So it is, for instance, 
that the Mayor and Administrators, that the Recorders of the City of 
New Orleans, that Notaries Public throughout the State, have continued 
in their functions ; so it is, likewise, on the other hand, that the district 
and parish courts throughout the State, the justices of the peace exer- 
cising a merely civil jurisdiction in New Orleans, prior to the adoption © 
of the Constitution, have now absolutely disappeared. 


It cannot be supposed for a moment that it ever entered the mind 
of the framers of the Constitution to leave any portion of the territory 
of the City of New Orleans and the inhabitants thereof in a state of 
emancipation from the criminal jurisdiction of a committing magistrate, 
at the mercy of the villains and wicked, and to refuse them the protec- 
tion to which property, life, personal and other rights are entitled. 

If it be true that the law creating the “ Eighth Justice’s Court of 
the parish of Orleans” has died away, it can only be because the gov- 
‘ernment contemplated by the Constitution has been organized, and that 
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the new officers intended by it have been appointed or elected to super- 
cede that court. 

Where is, in that Constitution, the provision which relates to the cre- 
ation of a court or to the appointment or election of a judicial officer to 
supersede the said Eighth Justice Court and the judge thereof, clothed 
with similar criminal jurisdiction over the Seventh Municipal District of 
New Orleans? If there besuch provision, and such new court has been 
organized and the new judge thereof bas been appointed or elécted and 
has been commissioned, then the Eighth J ustice’s Court has ceased to exist 
and has been replaced by another court with another judicial officer. 
But no such provision is to be found in that Constitution. Hence, no court 
has superseded the “ Eighth Justice’s Court of the parish of Orleans,” 
and no appointment or election of a judge to it has or can be made un- 
less a vacancy occurs. 

The framers of the Constitution had more important matters to deal 
with than to provide specially for a system of inferior judicial criminal 
organizations for the City of New Orleans. They were unwilling to con- 
descend to those details, and have made them expressly, by article 136, 
a legitimate subject for consideration within the control of the General 
Assembly. 

The Legislature has met since the Constitution of 1879 has gone into 
effect, and has not deemed proper to eliminate, as it might have consti- 
tutionally done, the “ Eighth Justice’s Court of the parish of Orleans,” 
either by abolishing it altogether formally, or by extending over the. 
Seventh Municipal District the criminal jurisdiction of one of the two 
police courts now in existence or some other judicial authority. 

By the mere going into operation of the Constitution, neither the 
court of the Fifth Justice of the Peace, nor that of the Eighth Justice, 
exercising criminal jurisdiction, nor the two courts of Recorders of New 
Orleans, have been interfered with. They have been bridged over, and 
remain subject to legislative action by the General Assembly under 
article 136 of the Constitution. 

Otherwise, there would exist a most lamentable hiatus, which it 
cannot be presumed the framers of the Constitution intended to leave. 
We are satisfied. and as the expounders of the law, wherever found, 
whether in the Constitution orin the Statute Book, we now declare, that 
they have not left any such hiatus. 

It is true that the Seventh Municipal District of the City of New 
Orleans, as much as any other portion of the State, is subject to the 
criminal jurisdiction of all the judges therein, who are virtute officit 
conservators of the peace (Art. 86), and that a capias issued on affidavit 
by any such judge for the commission of an offense, can be legally ex- 
ecuted within said district, and anywhere in the State; but it was not 
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intended by the Constitution that such powers should be exercised by 
such judges, unless in cases of the extremest necessity. It cannot be 
supposed that it ever contemplated that upon such judges, to whom 
other functions are assigned by law, would afterwards devolve the duty 
of trying parties thus arrested. Therefore, it is that committing magis- 
trates have been created throughout the State as well by the Constitu- 
tion as by statute. The Eighth Justice’s Court was created by law in 
1877. It has continued so far, and will remain, in existence until abol- 
ished by the same power that brought it to life, inasmuch as the 
Constitution now in force has not done away with it. How can it be 
claimed that the Convention intended that there should be a commit- 
ting magistrate clothed with criminal jurisdiction in every section of 
the City of New Orleans except the Fifth and Seventh Municipal Dis- 
tricts? Why the difference in the supervision and protection awarded ? 

The rights of the inhabitants of the Seventh Municipal District of 
New Orleans, and of the people generally, have not been, as is claimed, 
forgotten or overridden by the framers of the Constitution, and are en- 
titled to all the protection which it was originally intended by the Legis- 
lature that the court in question should afford them. 

In the case of the State vs. Cheevers, 32 A. 649, we held that the 
Fourth Judicial District Court, having been abolished by the Constitu- 
tion, passed from existence on the first Monday of April of the present 
year, when it was instantly replaced by a court created by that Consti- 
tution, with enlarged powers, but more restricted territorial jurisdic- 
tion, and that the officer elected and commissioned to fill the office of 
judge of the new court had a right t> enter immediately upon the dis- 
charge of the functions of his office, except in the case in which he was 
- a defendant before that court. 

In the case of the State vs. Pardee, 32 A. 639, which presented 
glaring features entirely different, which a sensible, unprejudiced mind 
cannot fail at first blush to realize, we held that, although the territory 
or circumscription over which the Second Judicial District Court pre- 
viously entertained jurisdiction, had been restricted, the Constitution 
having provided expressly for the existence of courts, civil and criminal, 
in the City of New Orleans, which were to go into operation on the first 
Monday of August, 1880, only and not before, over persons and things 
within the portion of territory left, said Second Judicial Court had been 
continued in existence by the Constitution until the government, as 
concerned it, had been organized, i. e., until the new Civil and Criminal 
Court for the parish of Orleans and the new judges thereof had organ- 
ized and gone into operation, that is, until the first Monday of August, 
1880. It was not to be until then that the Second Judicial District 
Court was to die away. In the present case we cannot but view and 
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expound the Constitution from the same standpoint and in the same 
light. A different construction would be an insult to the wisdom of the 
framers of the Constitution and a trampling under foot of the letter and 
spirit of the organic law. 

Considering, therefore, that the Court of the “Eighth Justice of 
the Peace ” for the City of New Orleans has been merely divested of its 
civil jurisdiction and has been continued in existence, clothed with the 
criminal jurisdiction which it possessed ab initio, and, therefore, had 
full authority to issue the mittimus, charged against in this case, which 
is, therefore, valid and executory, 4 . 

It is ordered that the application for a habeas corpus in this case be 
dismissed, and that the prisoner be remanded, to be dealt with as the 
law provides. 








No. 7916. 
STATE OF LOUISIANA VS. LAURENT DESMOUCHET. 


When the regular venire is exhausted, the entire jury may be formed of talesmen. 

The formation and expression of an opinion by a juror, as to the guilt of the accused, based 
on mere rumor, when he is not prejudiced or biased, and the impression thus received by 
him, will yield to the evidence, do not disqualify him. Previous decisions affirmed. 


PPEAL from the Twenty-First Judicial District Court, parish of 
St. Martin. Fontelieu, J. 
J. C. Egan, Attorney General, for the State, Appellee. 
Mouton & Martin, for Deferdant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The errors relied upon by defendant and appellant are 
presented in two bills of exceptions to rulings of the Court a qua, viz: 

1st. The regular panel of jurors having been exhausted without ob- 
taining a juror, the judge ordered jurors de talibus circumstantibus 
to be called, from whom a jury was drawn to try the prisoner—to which 
proceeding defendant objected and excepted on the ground that the law 
authorizing the jury to be completed with talesmen after exhaustion of 
the regular panel, does not authorize the formation of an entire jury of 
talesmen only. The precise question has been passed upon by this 
Court adversely to defendant’s exception, and we see no reason to depart 
from the precedent. 

State vs. Reeves, 11 A. 686. 

2d. Exception was taken to the competency of a juror who stated 
on his voir dire “that he had heard a good deal of the case at bar and 
had formed and expressed an opinion as to the prisoner’s guilt or in- 
“nocence ; but that, if what he had heard was proven to be untrue, and 
if the evidence proved the reverse of what had been told him, being 
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open to conviction and his mind not at rest as to the guilt or innocence, 
he was willing to change that opinion, and would decide the case accord- 
ing to the evidence and the law, notwithstanding what he had heard.” 

It has been repeatedly held by this Court that the formation and 
expression of an opinion as to the guilt or innocence of the accused, 
based on mere rumor, accompanied by no ill-will, prejudice or bias 
against the accused, and not such as to prevent the juror from deciding 
according to the evidence and the law without regard to former im- 
pressions, is not a disqualification. 

State vs. Bunger, 14.A. 462. 
State vs. Ward, 14 A. 693. 
State vs. Merryman, 23 A. 148. 
State vs. Lartigue, 29 A. 642. 

The case of this juror falls distinctly under those rulings. 

It is very different from the case of the State vs. Ricks just de- 
cided, where the juror reiterated that he had formed a fixed and delib- 
erate opinion. Here the statement of the juror, taken altogether, estab- 
lishes that his opinion is not fixed, if, indeed, it can be called more than 
a@ mere impression—since he expressly says that “ his mind is not at rest 

as to the guilt or innocence.” 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 








No. 7825. 
SpENcER FIELD vs. DANIEL WEAVER. 


A issued executory process on mortgage note made by B. The latter enjoins on the ground 
that the note has been placed by himself in A’s Lands asa deposit, and that the note was 
extinguished by payment before said deposit. B in his injunction suit claims damages 
against A. Under a different judgment in favor of A against B, the former seizes all 
the right, title and interest cf B in his injunction suit and becomes adjudicatee of the 
same, Whereupon A, upon proof of the adjudication, obtains ex parte an order of court 
by which the injunction suit is discontinued, and he proceeds with his executory pro- 
cess. 

Held, that A soquired nothing by the adjudication but the claim for damages—that B 
had no property in his own extinguished note, and that the discontinuance ex parte of 
the injunction suit was illegal. Case remanded. 


PPEAL from the Sixth District Court, parish of Orleans. Rightor, J. 


Bentinck Egan for Plaintiff and Appellant. 
Chas, F. Claiborne for Defendant and Appellee. 


The opinion of the Court was delivered by 
Fenner, J, Weaver, as holder of mortgage notes made by Field, 
issued executory process against the mortgaged property owned by 
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Field. Field brought this suit to enjoin the executory process, alleging 
that the mortgage notes were held by Weaver merely as depositary for 
him (Field) who had himself acquired them after issuance, whereby the 
notes and the martgage given to secure them were extinguished by 
confusion. He prayed for injunction, for judgment declaring the notes 
and mortgage extinguished, and for damages. 

Weaver, as owner of another monied judgment against Field, issued 
execution and seized all the right, title and interest of Field in and to the 
claim, and to the notes and to the damages set forth and described in 
this injunction suit of Field vs. Weaver. At the sale thereof, Weaver 
himself became the purchaser. 

He then appeared in this suit of Field against himself, and present- 
ing the sheriff's adjudication of Field’s right therein, and suggesting 
that, by his purchase thereof, the litigation was ended, on his ex parte 
motion, without notice to Field, the judge rendered and signed judg- 
ment ordering “ that the injunction herein issued be dissolved, and 
that the writ enjoined be proceeded with, and this suit dismissed.” 

From this judgment Field has taken the present appeal. 

We think it very clear that the judgment cannot be sustained. 

By the sheriff's sale, Weaver acquired only such rights of Field as- 
serted in the suit as could be sold. He did not acquire any right in and 
to the notes as property, because Field did not assert any ownership of, 
or property in, the notes, but contended that the notes were no longer 
in existence as property, but had been extinguished by confusion. The 
only rights he asserted in the suit in reference thereto were the rights to 
have the notes and mortgage not extinguished—because he averred that 
they had already been extinguished—but simply declared extinguished. 
He could not assert a right of property in his own notes. An additional 
right claimed by Field in the suit was the right to enjoin and restrain the 
seizure and sale of his property under a pretended debt and mortgage 
which he averred had been extinguished und did not exist. 

We are clearly of opinion that such a right cannot be seized and 
sold. It is a right inherent in, and dependent upon, the right of property, 
and incapable of being seized and sold separate from the property it- 
self. Until Field was divested of the property itself, his right as owner 
to maintain and protect his possession and prevent depredation could 
not be sold. The case would not have been different had Field’s suit 
been for an injunction to prevent Weaver from unlawfully tearing down 
a@ wall upon his property. Could Weaver, as a creditor, seize and sell 
such a right, and, as purchaser, acquire the right to tear down the wall ? 
The right of property includes many incidental rights, inseparable from 
ownership, and incapable of being seized or sold separately from the 
property, and thisis one of them. The objection to questioning a judi- 
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cial sale collaterally has no application here. A sale of what, in its na- 
ture, cannot be sold is such an absolute nullity that it can have no effect 
whatever and does not require to be annulled. 

The only claim of Field in the suit, which could be sold, was his 
claim for damages, and that was the only thing that Weaver acquired 
under the adjudication. 

It is further properly objected that the court committed error in 
entering judgment dismissing the suif on the ex parte motion of Weaver 
without notice to Field. The latter’s suit could not be dismissed with- 
out his consent, express or implied, except by judgment rendered con- 
tradictorily with him, however clear, apparently, might be the title of 
Weaver to claim such dismissal. It is said that if Weaver had pre- 
sented a written transfer signed by Field of all his right as plaintiff in 
the suit, on proving the signature, notice to Field would have been 
unnecessary. This may be true—but only because Field’s consent to 
Weaver’s doing as he pleased with the suit would be implied from his 
voluntary transfer. Although the sheriff’s sale is entitled to the same 
effect as the voluntary sale so far as transfer of title is concerned, it 
does not include the same implication of waiver of notice. The court 
had no more right to enter judgment declaring the rights of plaintiff in 
the suit extinguished by confusion as the result of Weaver’s purchase, 
without notice to Field, than it would have had to declare the notes in 
possession of Weaver extinguished in like manner on the mere presen- 
tation of Field’s petition, without notice to Weaver. 

It is, therefore, ordered, adjudged and decreed that the judgment. 
appealed from be annulled, avoided and reversed, and that the cause be 
remanded to be proceeded with according to law—appellee to pay costs 
of this appeal. 

The Chief Justice recuses himself, having been of counsel in the 
case. 





DIssENTING OPINION. 


Pocué, J. I dissent from the opinion of the majority of the Court 
in this case, on the ground that we cannot on appeal from a judgment 
giving effect to a judicial sale, examine into the legality of the sale, and 
much less into the legality of the sheriff’s seizure. 

The only remedy in law for a party who is aggrieved by a seizure is 
by injunction, and in case of a sale his remedy would be by direct action 
of nullity coupled with an injunction. 

In deciding that the rights of Field to his injunction suit were not 
liable to seizure in this proceeding, we virtually reopen and investigate 
collaterally the sale of the sheriff, and annul the same in some of its effects 
in an unwarranted manner. 6 R. 100; 27 A. 703. 
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I cannot concur with the majority in the opinion that Weaver, as 
the adjudicatee under the sheriff’s sale of Field’s right and claim in his 
suit in injunction and damages, could exercise no rights under his pur- 
chase, without notice on Field as the former owner, now expropriated. 

The sheriff’s deed under our laws makes proof of all it contains, 
with as much authenticity as a notarial act, and by virtue of the sheriff’s 
sale subrogating Weaver to all of Field’s rights, including his right of 
action in his suit, the latter ceased to be the plaintiff in the action, and 
Weaver as the subrogee could dispose of the suit at his option. 

I respectfully submit that the majority of the Court in trying to 
establish a difference in the nature of a transfer of rights on property 
when made by the owner himself, or when made by a sheriff in execu- 
tion, is attempting to make a distinction without a difference. 


No. 7613. 


HENRIETTA DAVIDSON ET AL. VS. City oF NEW ORLEANS. 


1. So far as the object of a suit is to ascertain the nature and effect of the judgment of a 
certain court and to regulate the extent to which that judgment should be held en- 
titled to receive execution, the court itself which rendered the judgment, is the only 
one which can entertain jurisdiction of the action. 

2, Causes affecting the execution of a judgment and requiring a limitation or restraint 
of that execution, when those causes have arisen after rendition of the final decree of this 
Court, are cognizable by the lower court. 

3. The plea of Res judicata cannot be opposed to an action of which the very object is 
the interpretation and regulation of the judgment pleaded in bar. 


_— from the Third District Court, parish of Orleans. Monroe, J. 


B. R. Forman and Ogden & Hill for Plaintiffs and Appellants. 


Sam. P. Blanc, Assistant City Attorney, and Lacey & Butler for 
Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. This case arises under the drainage, laws and comes 
before us now exclusively upon exceptions, for the proper determination 
of which it is necessary to state the substance of a long and compli- 
cated petition. 

The averments are substantially, and so far as necessary to be 
stated for our present purpose, as follows 

That by Act 165 of 1858 the Legislature established certain Drain- 
ing Districts for the purpose of leveeing, draining and reclaiming the 
swamp lands therein situated, and created Boards of commissioners for 
each of said districts and defined their powers and duties, amongst 
80 
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which were the duty to make plans designating the drainage work to 
be done, the limits of subdivisions of property within the districts, the 
names of the proprietors, the probable cost of the work proposed, and 
the probable time within which the work would be completed ; that the 
said plans, when completed, were to be deposited in the office of 
the Recorder of Mortgages and were to be published ; that in 1859, such 
plans were deposited and published, and the cost therein estimated was 
$350,000 for the first drainage district, and the time fixed for com- 
pletion of the work was three years; that after such publication, the 
Boards of commissioners were authorized to levy such uniform assess- 
ments upon the superficial square foot of lands within each district as 
may be necessary to defray the work, not exceeding $350,000; and that the 
Board for the first drainage district did assess a tax of 3 3-10 mills per 
superficial foot’on the lands of that district; that more than $350,000 
have been collected in said district, and that, though more than twenty 
years have elapsed since the work was begun, the district has not been 
drained ; that, in 1871, the City of New Orleans, having succeeded to 
the rights and powers of the several Boards of Draining Commission- 
ers, filed tableaux of assessments in the Seventh District Court ina 
proceeding (authorized by Act 57 of 1861) entitled: “In the matter of 
the commissioners of the first draining district, praying the homologa- 
tion of the assessment roll, etc. ;” that the petition was rejected in that 
Court, but that, on appeal, the Supreme Court reversed that judgment 
and decreed that said roll be homologated, and that this homologation 
shall operate as a judgment against the property described, and also 
against the owner or owners thereof, with ten per cent. additional for 
costs and counsel fees ; that the only reason, basis or consideration for 
said assessment or the judgment thereon, was that the land had been, 
or Should be, drained, and that, when drained, the land would be bene- 
fitted thereby so as to be increased in value at least the cost of the 
_ work or amount of the tax assessed ; that since the judgment afore- 
said, the City of New Orleans, now lawfully vested with exclusive con- 
trol of all the drainage work, has entirely abandoned it, and has re- 
moved and advertised for sale the dredge-boats and machinery employed 
in the work ; that the Legislature, recognizing that a certain portion of 
the lands embraced in the drainage districts had not been, and would 
not be, drained, had passed Act No. 48 of 1877, which repealed all 
drainage laws providing for the drainage of the lands lying within the 
limits therein defined, and cancelled all judgments and legal proceed- 
ings creating, or seeking to create, liens for assessments for drainage of 
said lands ; that, by Act 67 of the extra session of 1877, it was further 
provided that no assessment or judgment for drainage should operate 
on any property except that assessed, or should be collected from that 
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property until benefitted to value of the assessment. The petition, in 
addition to these general allegations, specifically alleges that petitioners 
are owners of four hundred acres situated within the limits excluded 
from drainage by Act 48 of 1877, containing over 16,000,000 of superfi- 
cial feet, upon which the assessment claimed would amount to more 
than $50,000, exceeding many fold the value of the property ; that it has 
not been drained, and that, so far from draining it, the city has made a 
ditch and thrown up banks of earth, by which the natural drainage is 
destroyed ; that to enforce the said assessment as a personal claim 
against. them, would take, not only all their swamp property, but a great 
deal more besides ; that the city has recorded a large claim for drainage 
assessments as a privilege and mortgage upon the property of peti- 
tioners ; that the only consideration of the judgment and claim against 
them for drainage having entirely failed, it would be against equity and 
good conscience to enforce said judgment as a privilege against the 
lands, and still more as a personal judgment against them. 

The petition contains various allegations charging the unconstitu- 
tionality of the laws under which the taxes are claimed and of the 
taxes, and charging sundry other matters not necessary to be here set 
out, and concludes with a prayer for injunction restraining the city from 
executing the judgment referred to, or from enforcing any privilege or 
mortgage against any lands of petitioners on account of any drainage 
claims in the first drainage district ; and for judgment perpetuating said 
injunction ; annulling the judgment complained of; decreeing that the 
city has no lawful privilege or mortgage on property of petitioners for 
drainage ; ordering the erasure of all inscriptions of such privilege or 
mortgage, or, if such relief be denied, restricting the said draining 
claims and privileges to the property on which they are assessed, and 
decreeing them not to be a personal debt against them. 

To this petition the defendant filed the following exceptions : 

Ist. ‘lo the jurisdiction of the Third District Court, on the ground 
that the cause fell within the exclusive jurisdiction of the Probate, or 
Second District Court. 

2d. To the jurisdiction of the Court, on the additional ground that, 
the judgment sought to be annulled being a final judgment of the 
Supreme Court of the State affirmed by the Supreme Court of the 
United States, the said District Court had no jurisdiction to annul, or 
set it aside. 

3d. Res judicata. Alleging that all the matters set forth had been 
determined by the aforesaid judgment of the Supreme Court. 

4th. No cause of action, as to all matters (if any) not embraced 
within the plea of res judicata, and particularly the portion based on 
Act 48 of 1877—which is alleged to be in violation of Arts. 110 and 118 








SUPREME COURT OF LOUISIANA, 


Davidson et al. vs. City of New Orleans. 








of the State Constitution of 1868, and of Section 10 Art. 1 of the Con- 
stitution of the United States. 

The first exception above noted is now deprived of useful object 
since, under the Constitution of the present Civil District Court, both 
probate and ordinary jurisdiction are centred therein. Weare of opinion, 
however, that so far as the object of the suit was to declare the effect 
of a judgment of the Third District Court, and to regulate the extent 
to which it should be held entitled to receive execution, such mat- 
ters could be enquired of only in that Court. The object of the law in 
requiring the “payment” of judgments against successions to be 
“ enforced ” in the Probate Court, was simply to force judgment cred- 
itors, in common with others, into the concursus of distribution of the 
succession property; but, in that concursus, the Probate Court would 
be compelled to give effect to the rights of the judgment creditor as 
determined by the Court which rendered the judgment, and was not 
vested with power to review its validity or to determine the effect of the 
judgment, or to decide whether or not it should be executed at all. 

As to other relief sought in this action, it is clear that this excep- 
tion could not prevail. 

The second exception to the jurisdiction is also confined, in its 
scope, to the relief asked against the judgment and its execution. 

Plaintiffs, in their brief, disclaim and abandon that portion of the 
prayer of their petition asking that the judgment of this Court be 
annulled—and we are, therefore, dispensed from considering here the 
question of the power of inferior courts to entertain actions of nullity 
of judgments of this Court. ; 

Plaintiffs confine their relief, with reference to this judgment, toa 
demand to regulate and interpret the judgment and to restrain and 
limit its execution for causes occurring after its rendition. 

Under articles 905 and 915 of the Code of Practice, it seems very 
clear that the jurisdiction of this Court with reference to its own judg- 
ments terminates with their rendition and finality, and that all matters 
touching their execution are remitted to the original cognizance of the 
inferior courts. Differences as to the effect or interpretation of such 
judgments equally find no forum for original assertion except in the 
same courts. It is easy to conceive that such differences may honestly 
arise ; and it is plain that cases may arise in which causes, occurring 
subsequently to the rendition of judgments, may render their execu- 
tion illegal and inequitable and violative of rights not within the con- 
templation of the Court when the judgment was rendered, and not 
intended to be foreclosed thereby. 

Examples are suggested of eviction of the vendee of an immovable 
after judgment against him for the price ; or eviction of a tenant, or 
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destruction of leased premises, after judgment for future rents ; and such 
examples might be easily multiplied. Here would be failure of the only 
possible consideration of such judgments, and it could not be doubted 
that such failure would furnish just ground to enjoin their execution. 

Similar failure of consideration is alleged in this case, and additional 
relief is asked not connected at all with the judgment. Wehave no doubt 
that the causes of action are within the jurisdiction of the court a qud. 

The third exception of res judicata encounters three insuperable 
objections to its maintenance, viz : 

1st. The petition distinctly alleges that “ the heirs of John David- 
son ” (who are parties plaintiff here) “ were not parties to said proceed- 
ing in the late Seventh District Court, and that John Davidson was 
dead at the time.” There is nothing in the record to contradict this al- 
legation, which must be taken as true, and eliminates a necessary ele- 
ment of the plea. 

2nd. The record and judgment pleaded as res judicata are not put 
in evidence in support of the plea and do not appear in the transscript, 
thus leaving us without any proper basis for a determination of the 
merits of the plea. 

3rd. The plea itself is a clear petitio principii. The very questions 
at issue are, what are the meaning, effect and consideration of the judg- 
ment and whether the causes alleged are sufficient to justify the restraint 
or limitation of its execution. It involves an illogical anachronism to 
say that these questions, arising upon, and after, the judgment, could 
have been determined by the judgment. As to other relief sought in the 
petition, of course the plea has no application. 

The fourth exception of no cause of action we shall not discuss at 
length, for the reason that we are desirous of avoiding the slightest 
trenching upon the merits of this important cause. 

We are of opinion that the allegations of the petition, if established, 
present a case of great hardship and urgently demanding relief which 
could not be denied unless the stern estoppel of the thing adjudged has 
indeed operated,the miraculous conversion, “ ex nigro, album, ex curvo, 
rectum.” It is certainly a case demanding an investigation and deter- 
mination upon the entire merits. 

In overruling the plea of res judicata as here presented, it is per- 
haps proper to say that we do not mean to debar the Court @ quad from 
considering it as a defense to the merits and giving the judgment 
pleaded such effect, for that purpose, as it may be found entitled to. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, that the exceptions 
of defendant be overruled, and the case remanded to be proceeded with 
according to law; appellee paying costs of this appeal. 












SUPREME COURT OF LOUISIANA, 





Conger, Executor, vs. City of New Orleans. 














































No. 7945. 


W. B. Concer, Executor, vs. Ciry or NEw ORLEANS. 





The pledgor himself may be in some cases the detainer ad hoc of the pledge for acconnt of 

‘ the pledgee, but when, having been so, he has sold the property pledged, it cannot be held 
that prescription of the debt remains interrupted by the existence of the pledge. 

Though by Act No. 5 of 1870, writs of jicri facias and mandamus could not be issued against 
the City of New Orleans, yet a creditor was not prevented from bringing his suit against 
said city, and he could, therefore, interrupt prescription by citation. 

The statement, made under Act No. 7 of 1870, by the Administrator of Publie Accounts to 
the City Council, of the debts of the City, cannot be held as an acknowledgment of those 
debts, which should interrupt prescription. 

When a coupon once attached toa bond has been severed from it, and both are negotiable, 





they represent separate and independent debts or securities, and the payment of the cou- 
pon is not an acknowledgment of the debt represented by the bond and will not inter- 
rupt prescription on the latter. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Joseph Brewer and E. T. Florance for Plaintiff and Appellant. 


First—Prescription does not run during the existence of a pledge. 

Second—Act 109, of the Acts of 1854, made a perpetual pledge of the 
stock of the railroad company, subscribed for by the City of New 
Orleans, in favor of each and every holder of the bonds issued in 
pursuance of the provisions of said Act, and the ordinance of the 
Common Council of said city, approved April 7th, 1854, and subse- 
quently ratified by the duly qualified voters of said city, on the 
21st day of April, 1854, and consequently prescription cannot, and 
did not, run against said bonds. 

Third—The action of the City of New Orleans in issuing the bonds sued 
on, secured as they were by the law which authorized their issuance, 
and acting as owner of the stock of the railroad company, estops 
her from denying that the stock was pledged to meet the redemp- 
tion of the bonds. 

Fourth—The bonds themselves state on their face that the railroad 
stock stands forever pledged to secure their redemption. On the 
faith of which statement the bonds found a money market, and, 
therefore, the city is again estopped from denying the existence of 
the pledge. 

Fifth—Act No. 53, of 1874, postponed the maturity of the bonds sued 
on until December, 1876, from which time, therefore, prescription 
should be calculated. 

Sixth—The probibition to issue a ji. fa. against the city (Act 1870, No. 
5), and to mandamus (under Act 1874, No. 53), makes applicable the 

rule “ Contra non valentem, non currit prescriptio.” 
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Seventh—The bonds sued on were acknowledged by semi-annual state- 
ments of the city, within the time required for prescription, and 
prescription was thereby interrupted. 

Eighth—The payment by the city of interest coupons to the holder of 
the bonds sued on, less than five years before the institution of this 
suit, interrupted prescription on the several bonds of which these 
coupons formed a part. 


E. H. Farrar for Defendant and Appellee. 

First—A statutory pledge of stock in a railroad corporation, made to 
secure the payment of certain bonds, issued by a municipal corpora- 
tion in payment of its subscription to said stock, where the pledgee 
never has any possession or control of the stock so pledged, does 
not interrupt prescription on the bonds. 

Second—It is not the contract of pledge which tacitly interrupts pre- 
scription, but the actual possession by the creditor and pledgee of 
the thing pledged. : 

Third—The Act No. 53, of 1874, applies on its face and by its terms only 
to those classes of bonds for which sinking funds had been pro- 
vided by law. No sinking fund was ever provided to pay the rail- 
road bonds. 

Fourth—The maxim contra non valentem has no application, because 
Act No. 5, of 1870, did not hinder, delay, or obstruct the bringing 
of an action on the bonds. 

Fifth—The reports of the Department of Public Accounts are mere 
statements of the fact of the issuance and outstanding of certain 
bonds, and are not acknowledgments of the right of the bond- 
holders. 

C. C. Art. 3520; 1 An. 343 ; 13 An. 579. 

Sixth—Where a bond and coupon both fall due on the same day, and 
the coupon is subsequently presented for payment, severed from the 
bond, and is paid, such payment is no acknowledgment of the right 
of the holder of the bond ; and this, for the reason that the coupon 
and the bond, though physically attached, and though originating 
‘contemporaneously from the same contract, are separate and 
independent instruments, the one representing the capital of the 
debt, and the other representing the interest, capitalized Ly an- 
ticipation. The coupon has lost its character as mere interest, 
and has become a principal debt, itself bearing interest from ma- 
turity. 21 How. 539; 1 Wall. 175; 9 Id. 477; 20 Id. 583; 92 U.S, 
502; 96 U. S. 62, 631 ; 98 U. S. 473 ; 32 Md. 501. 





The opinion of the Court was delivered by 
BermupeEz, C. J. This is a suit to recover the amount of three 
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bonds of the City of New Orleans, of one thousand dollars each, dated 
May Ist, 1854, payable twenty years after date, issued under the pro- 
visions of Act No. 109, approved March, 1854. The bonds are unaccom- 
panied by any coupon. 

On the 17th of May, 1879, five years and sixteen days after the ma- 
turity of the bonds, the petition herein was filed. 

Under Article 3540, R. C. C., the city pleads the prescription of five 
years. 

In reply to this defense, the plaintiff says: 

Ist. Prescription does not run during the existence of a pledge. 
By the terms of the act cited, which was ratified by the people, and be- 
came executory, the stock owned by the city in the railroad company, 
for whose relief the bonds were issued, was perpetually pledged in favor 
of the bondholders. 

2d. The City of New Orleans, by acting as owner of the stock and 
issuing the bonds, is estopped from denying the pledge. 

3d. The time of maturity was extended by Act 53, of 1874, until De- 
cember, 1876. 

4th. The bondholders were prevented by Act 5, of 1870, from en- 
forcing by fieri facias or mandamus the payment of their bonds, and the 
maxim, contra non valentem applies, and prescription was suspended. 

5th. The city acknowledged her liability for the bonds in the re- 
ports of the Department of Public Accounts, and by paying the last 
coupons due on said bonds within five years prior to the institution of 
this suit, viz: the 18th of March, 1874. 

I. The law requires, as an essential element to the contract of 
pledge, that the creditor be put in possession of the thing given to him 
in pledge, and, consequently, that actual delivery of it be made to him ; 
but the rule does not apply to incorporeal rights, the delivery being 
merely fictitious and symbolical. R. C. C. 3152, 3153. However, the 
pledge of stock, to be valid, must be followed by delivery. R. C. C. 3158 ; 
1 R. 516 ; 7 A. 221; 19 A. 364; 1 A. 340; 1 R. 516; 23 A. 478; 22 A. 107; 
15 A. 165; 14 A. 375, 393; 11 A. 223, etc. Possession, though essential 
to the validity of the pledge, need not be always in the creditor. It is 
sufficient that the thing pledged be in the possession of one occupying, 
ad hoc, the position of a trustee. The debtor himself may, in some cases, 
be considered as such trustee and be given possession of the thing by 
him pledged, provided his tenure be precarious and clearly for account 
of the creditor. The Louisiana doctrine is in perfect accord with both 
the common, the Roman and French laws. R. C. C. 3162; C. N. 2076; 
21 Wall. 360; 5 Bing. N.°C. 136; 1 Sandf. N. Y. 248; 2 Pick. 607; 15 
Mass. 389 ; 2 Taunt. 266; Story on Bailments, 299; 14 Pick. 497; D. L. 
xiii, t. vii, 1. 35, 1. 37, 
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Pothier Nart. 8; Pothier Pandects, v. vii. p. 360; 2 Bell Com. on 
Scotch Law, 7th ed., p. 22; Troplong Nant., Nos. 97-99, 309, 311, 312; 
Dalloz Rep., xxxii, p. 455 ; 93-129, 313, 119, 121, 209, vo. Nant.; Duranton, 
v. 18, Nos. 525-531. 

6 L. 516; 26 A. 35; 5 A. 274, 539; 7 A. 225; 5 Denio, N. Y. 269; 21 
Wall. 360; 96 U. S.,S. C., p. 476, in which the above authorities have 
been reviewed, analyzed and applied. 

So that it is not correct to say, that the statutory pledge in this 
case (the stock remaining in the hands of the city) is not a valid pledge, 
and would not interrupt prescription, see 98 U. S. 396, because not in 
the hands of the creditors. 

But of what avail can this position be to the plaintiff, when it 
appears that the stock pledged was sold by the city under legislative 
authority (Act 76 of 1870), and its proceeds applied to ordinary pur- 
poses. The bondholders might have interposed objections to the sale, 
but they did not do so. They have slept upon their rights. The pledge 
perished, as such, more than eight years before the institution of this 
suit. The plaintiff cannot claim that there exists a thing pledged in 
this case. His prayer does not ask for a privilege on the pledge. Even 
if it did, how could the Court allow it, when the pledge is no longer in 
existence, therefore beyond subjection. 

II. What becomes of this second defense of estoppel, when it 
appears that the pledge is no more? Even if the city were estopped 
from denying the original existence of the pledge, what does it avail the 
bondholder to set up the estoppel, when the denial is verified by the 
absence of the pledge ? 

The proposition advanced by plaintiff, that prescription does not 
run during the existence of the pledge, is indeed too firmly established 
to be, nor is it attacked. 21 A. 128; 22 A. 107,117; 23 A. 293 ; 7 Mar- 
cadé 205 ; Troplong Presc., 618, 628, 534 ; 10 Otto, 450. It is not the con- 
tract or act of pledge that interrupts prescription, but it is the detention 
of the thing pledged by the creditor, or some one, by consent, for his 
account. Such possession is a constant renunciation of prescription 
every instant that it begins to run. Troplong Pr., 65, 75, 254. 

III. The Act of 1874, No. 53, did not postpone the maturity of the 
bonds in question. It merely dispensed the city from levying any tax 
for sinking fund purposes of any bond whatsoever. It has no reference 
at all, in that respect, to the bonds sued on, or similar ones, as the law 
under which they issued never required a tax for a sinking fund for 
their benefit. 

IV. Whatever may be said concerning Act 5, of 1870, which was 
prohibitive of the issuance of writs of fieri facias and mandamus against 
the city, to draw money, directly or indirectly, from the municipal 
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treasury, it cannot be claimed that, under the provisions of that statute, 
suits could not be bruught against the city, the service of citation in 
which would have interrupted prescription, for the act distinctly pro- 
vides for the institution of proceedings via ordinaria, and for the regis- 
try of judgments thereby obtained against the city. Had the plaintiff 
instituted suit, and cited the city within the five years following the ma- 
turity of the bonds, the city could not be listened to to-day when urging 
the defense of prescription. 

V. Act 7, of 1870, sec. 9, 2 6 (city charter), which relates to the De- 
partment of Public Accounts, provides that it “shall have a general su- 
perintendence of all claims and demands against the City of New Or- 
leans. It provides also for the laying before the Council of a report of 
the claims and accounts, and of a stacement of the indebtedness of the 
city, showing, in detail, all outstanding obligations, their date, amount, 
to whom and for what issued, when due, and under what ordinances 
and resolutions authorized. 

By this law the duties of the Administrator of Accounts are de- 
fined and regulated between him as a municipal officer or agent, and 
other municipal officers or agents, all representing the corporation. No- 
where does the law authorize this administrator to acknowledge any 
claim against the city, so as to make it an indebtedness binding on the 
city. The object which the law had in view was the transmission by 
this administrator to the City Council of information touching the con- 
dition of city affairs as disclosed by his books. The statement of indebt- 
edness required to be furnished by him, semi-annually, was to serve as 
an exhibit of the apparent (real or nominal) indebtedness of the city. 
The statute does not bear any other interpretation. The entry and 
statement cf the outstanding debt was never designed to prove an ac- 
knowledgment of indebtedness so as to interrupt prescription. 1 A. 
343; R. C. C. 3520. 

The distinction between the acknowledgment that an evidence of 
indebtedness has been uttered and is outstanding, and the admission of 
the right of the holder of such evidence of indebtedness, to demand and 
enforce payment, is quite apparent. R. C. C. 3520; 13 A. 579. 

One may well admit, as a fact, the issuance by him of a certain 
note, since the maturity of which ten years have elapsed without ex- 
posing himself by such admission, to being dealt with as having ac- 
knowledged thereby an indebtedness and an obligation to pay. Unless 
the acknowledgment be clear and precise, courts cannot consider it. 
Troplong Pr., p. 131 ; No. 614, p. 51; No. 524; Cass. 21 Sept. 30; 13 A, 
579: Marcadé Pr. 145, x ; Dal. 31,1, 23; 9 A. 15; 11 A. 83-212, 

* Simplex recognitio, non disponit nec immutat statum rei,” says 
Dumoulin. 
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We cannot admit the correctness of the proposition advanced by the 
plaintiff, that the payment by the City of New Orleans of the last ma- 
tured coupons of the bonds, some seventeen days after the maturity of 
the bonds themselves, is an admission by the city of the existence of the 
debt, which was the principal obligation, of which the interest, repre- 
sented by the coupons, was the accessory. The proposition may be, in 
most cases, a correct one, but it is not so in the present instance, in 
which the bond and the coupons are independent debts, which have a 
distinct and separate value. They evidence different obligations to pay 
money. For convenience only is it that the diminutive promises to pay, 
styled “coupons,” are attached to the original or primitive debt, the bond. 
They can be detached from the bond, and sold in the market separate 
from the bond. They can be sued upon by one who is not the holder and 
owner of the bond. They pass as negotiable securities. 21 How. 539; 1 
Wall. 175; 9 Id. 477; 20 Id. 583; 92 U.S. 502; 96 U.S. 62, 631; 98 U.S. 
473; 32 Md. 501. 


Daniel on Neg. Inst., 2 1488-96, vol. 2, p. 442, second ed.; Bouvier 
v. 1 (14th ed.), 373. 

A bond is generally issued with coupons attached to it, but those 
coupons may be secured and negotiated before the maturity of the in- 
terest they represent, and thus pass as separate and independent securi- 
ties, like other commercial instruments. 


18 Gratt. 776; 20 Wall. 584; 21 Howard 539; 3 Wall. 327; 44 Penn. 
60; 10 Wis. 136; 2 Metcalf Ky. 56; 17 Conn. 243; 25 N. Y. 496; 13 Ind. 
161; 102 Mass. 503; 8 R. I. 375. 


In this case the coupon was detached. From the moment it was so 
severed, it became a separate and independent security, ceasing to be 
part and parcel of the bond as a substantive part thereof. 9 Wall. 483; 
14 Wall. 296. There exists a marked difference in the character of 
coupons according as they are or not detached or severed from the 
bond. Arny vs. Dubuque, 96 U. S. (8 Otto), p. 470, and authorities 
there quoted and reviewed. 

We can well conceive of the possibility of a bondholder selling his 
bond before maturity to the corporation by which issued, and of the 
outstanding, after such sale, of the coupons originally attached, but 
subsequently severed from it. Could it be claimed that, because of the 
payment of the c»upons after the purchase of the bond by the corpora- 
tion, the debt evidenced by the bond has revived? Surely not. The 
debt was extinguished by payment. But that is not the only mode of 
extinction of obligations. R. C. C. 2130. Prescription, as effectually 
destroys an obligation before the law, so as to prevent its enforcement, 
as payment does. It is based on the presumption of payment, or of 
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remission or abandonment of the debt, and is based upon consideration 
of public order and policy. 

Troplong on Prescription, Art. 2219, C. N. 

Marcadé on same, and numerous authorities quoted by them. 

There exists a case,in which a principal debt, resulting from a 
contract, may be due, while the fruit thereof may be prescriptible. R. 
C. C. 3538 ; Succ. Canonge, 1 A. 209. 

The maxim minima agnitione debiti, tollitur prescriptio, does not 
apply, because of the severance of the debt which was represented by 
distinct evidences of indebtedness, payable separately, at different dates, 
except that of the maturity of the bond, and of last coupon thereof. 
A part payment of the bond, or a part payment of the coupon, or a 
judgment of interest, however small, of the interestrunning directly on 
the bond at its maturity, or on the coupon, if any do run thereon, would 
certainly be susceptible of being urged as an acknowledgment of in- 
debtedness of the remaining unpaid portion of the debt. The maxim 
partis approbatione, totum approbamus would then receive application. 
Take the case of a purchaser of real estate on credit, who issues in 
settlement of the price two notes at one year, and who pays one of 
them on the last day of the five years following its maturity, could it 
be claimed that by such payment he has acknowledged his liability to 
pay the other note, although more than five years had elapsed since its 
maturity, without any interruption of prescfiption within that time ? 

Troplong, Prescription, Art. 2248, p. 130. 

Marcadé, Prescription, same Art., p. 122, X 145. 

The judgment cf the lower court sustained the plea of prescription. 
We find no‘error in it. 

It is, therefore, ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. — 





No. 8109. 


State oF LOUISIANA EX REL. LucIEN DEBvys vs. JupGeEs or Civit Dis- 
TRICcT CouRT, PARISH OF ORLEANS. 


This Court has the power, under Article 90 of the Constitution, in its sound discretion, to issue 
a writ of Certiorari to revise the proceedings of a District Court, in cases where no 
Appeal lies and where serious injury might accrue for want of other legal remedies. 

Each judge of the Civil District Court of the Parish of Orleans exercises, in the cases 
allotted to him, all the powers of the court. 

Recognition of the great constitutional law that ‘‘ no person shall be deprived of life, liberty, 
or property, without due process of law.” 

Contempt of Court is of two kinds: that which is committed in open court, and that which 

is committed out of the view and hearing of the court. 
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For the punishment of the first by commitment and fine, no proceeding needs be taken con- 
tradictorily with the offender. 

But for the punishment of the latter by the same means, the offender must be granted a 
Rule to show cause and be allowed to offer evidence and argument in his defense. 


J. O. Nixon, Jr., and E. W. Huntington, for the Relator. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a certiorari, to ascertain 
the validity of certain proceedings by which the relator was sentenced, 
for a contempt of court, to an imprisonment of ten days and to a fine 
of fifty dollars. 

In substance, the relator charges that, on Saturday, the 18th De- 
cember, 1880, he was arrested in his office by the Civil Sheriff of this 
parish, under a pretended order of court, and conveyed to the court- 
room of the Civil District Court in this city, where he was, without 
hearing, condemned by the said Court to pay a fine of fifty dollars and 
to be confined in the Parish Prison for ten days for an alleged con- 
tempt of Court; that he applied to said Court for permission to intro- 
duce witnesses, for time to prepare a defense, which were denied him ; 
that his counsel offered to read opinions and decisions of other courts, 
which was refused ; that he had no notice whatever of the offense with 
which he was charged until he was brought to court; that he was 
brought before the Court and condemned without being heard, and 
was thereupon committed to the Parish Prison, in New Orleans, where 
he is now confined. 

The petition further avers, that said pretended judgment is an 
absolute nullity, because petitioner was condemned for an act alleged to 
have been committed, not at a place or time when the Court was in 
session, without any previous notice, and without being heard, and 
because the judges of the said Court refused to hear petitioner, or his 
witnesses, before pronouncing said sentence; that the contempt charged 
was the commission of an act which is indictable and punishable under 
the criminal laws of this State, and that the judgment punishing peti- 

tioner therefor is a mere nullity. 

The relator prays that after due course of law, said proceedings be 
declared null and void. 

The petition is sworn to by the relator. In answer to the rule 
issued to show cause why the relief sought should not be granted 
Henry L. Lazarus, one of the judges of the Civil District Court for the 
parish of Orleans, says, that he tenders the record in the case of Berje 
vs. New Orleans, and all proceeding therein; that under the Constitu- 

tion and an allotment of said case to him, he has exclusive control over 
the same ; that the other judges have no control over the record of said 
case, and Pave no return to make, other than the return of the respon- 
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dent ; that the proceedings, judgment and commitment of relator by 
him were based upon the facts set forth in the record, which constitute 
a most flagrant and unwarrantable contempt of court. Respondent 
prays that this return be accepted as satisfactory, and that the pro- 
ceedings be dismissed. 

The return does not contradict any of the averments of facts con- 
tained in the petition, which must, therefore, be taken for true, the more 
80 as the record supports them. 

It does not expressly affirm the validity of the proceedings ulti- 
mating with the sentence for contempt, but rather upholds the advisa- 
bility and correctness of the decree made in the premises. This will 
not, however, prevent us from passing upon the issues as disclosed by 
the petition itself. 

Two questions are presented for our determination in this case: 

1st. Whether the proceedings by which the relator was sentenced 
to imprisonment and confined, and to pay fifty dollars as a fine, for con- 
tempt of court, are regular and valid. 

2d. Whether, if they be so, the District Judge had the power to 
punish for a contempt, and whether a contempt was committed. 

The right of this Court to issue and entertain the process of certi- 
orari and to pass upon the issues made in a case in which no appeal 
lies, cannot be doubted under the provisions of article 90 of the present 
Constitution, which vests it with control and general supervision over 
all inferior courts and with power to issue writs of certiorari, prohibition, 
mandamus, quo war,ruitd and other remedial writs. 

In 32 A. 549, 553, we held that this article emancipated this Court 
from the restraint placed by the previous Constitutions, by the Code of 
Practice, and by the jurisprudence upon the exercise of such powers, 
which were, up to the adoption of the Constitution in force, limited to 
cases in aid of its appellate jurisdiction. Article 74, Const. 1868; C. P. 
860; 31 A. 795; 15 A. 120; 22 A. 459,517; 16 A. 164; 30 A. 457; 25 A. 
381. We there clearly announced that, as arule, we would exercise the 
powers thus to us delegated over inferior courts—in our sound discre- 
tion—in those cases in which there would exist a flagrant usurpation of 
authority, or where serious injury might accrue to parties to whom no 
other remedies are afforded, or where the intermediate courts are power- 
less to grant relief. 

We think the case before us is one in which we are authorized to 
institute the inquiry and to make a determination of the matters sub- 
mitted. 

The Civil District Court for the parish of Orleans is a constitutional 
judicial organization, clothed with GenERat civil jurisdiction. It is com- 
posed of five judges, each of whom represents the court and exercises, 
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declares : 


College case. 





in the cases allotted to him, all the powers of the court. Each judge 
possesses the powers necessary for the administration of justice, though 
the same be not expressly given by law, among which is that to punish 
all contempts of his authority by fine not exceeding fifty dollars, and 
imprisonment for a period not exceeding ten days, for each offense. 
Const. article 130; C. P. 130, 131. 

It does not appear from the record, otherwise than from the peti- 
tion, whether the judges representing the court sat together during the 
proceedings complained of, and whether the sentence pronounced was or 
not their act. Be that as it may, the District Judge, who has answered, 
has done so in his and their name. 

We do not see how the process of this Court was sought and leveled ° 
at all the judges of the Civil District Court, who have, as a rule, no au- 
thority collectively, but only separately, to represent that court. They 
may in given instances act together ; but we are at a loss to know what 
their power could have been to sit en banc, as it is represented they have 
done in this case, on a proceeding to punish fora contempt not alleged 
to have been offered to all but to one only. 

It is clear that each judge representing the court had power to pun- 
ish for contempt. The respondent, Henry L. Lazarus, as one of the 
judges of that court, possessed that power to the full extent provided 
by law, as a necessary incident of the creation, existence and operation 
of a tribunal organized as a cvurt of justice. Bac. Abr. Courts and their 
; Jurisdiction, E; Rolls’s Ab. 219; Bouvier L. D. p. 302, No.5. Having 
that power, he had authority to exerciseit, but he could do so only in the 
manner and form and in the cases provided by law, and in which such 
power is authorized to be exercised. 
| C. P. 131. 

It is written in the paramount law of the land that “No PERSON 
SHALL BE DEPRIVED OF LIFE, LIBERTY, OR PROPERTY, WITHOUT DUE PROCESS OF 
Law,” U. S. Const. Amend. 5; and this solemn prohibition, in order that 
it may be better known and respected, is reiterated in the organic law of 
this State. Const. 1879, Art. 6. 

That great constitutional provision which guarantees to every 
citizen life, liberty, and property, derives from “ Magna Charta,” which 


Nullus liber homo capiatur vel imprisonetur, aut disaisietur, aut 
relegatur, aut exulatur, aut alieno modo destructur, nec super eum 
ibimus, nec super eum mittemus, nisi per legale judicium, parium suorum, 
vel PER LEGEM TERRE. 

No better definition of what the law of the land is can be found, 
than that found in Mr. Webster’s argument in the celebrated Dartmouth 
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“ By the law of the land is most clearly intended, the general law 
which hears, before it condemns, which proceeds from inquiry, and 
renders judgment only after trial. The meaning is, that every citizen 
shall hold life, liberty, property and immunities under the protection of 
general rules which govern society. Everything which may pass under 
the form of an enactment is not the law of the land.” 

See Sedgwick on Construction of St. and Const. Law, p. 476, et seq. 
and notes ; Cooley on Const. Lim. 351, and authorities in notes. 4 Black- 
stone, 424. 

“Tt cannot mean less than a prosecution or a suit instituted and 
conducted according to the prescribed forms and solemnities for assert- 
ing guilt, or determining the title to property. The same measure of 
protection against legislative encroachment is extended to life, liberty 
and property.” 

There exists in. this State a body of laws defining and punishing 
crimes and offenses, defining and enforcing rights and obligations, pre- 
scribing the forms to be followed in the prosecution of criminal and 
civil matters. 

Two of the laws which govern in this State on the subject of con- 
tempt of court, read as follows: 

1st. “The parties to any suit pending before any court of this 
State, shall have the right to appear and plead in person, or by their 
attorney at law or in fact.” R.S. 122. 

2d. “No fine shall be imposed without a rule on the party, to show 
cause, unless the circumstances of the case should, in the discretion of 
the court, require no delay.” C. P. 132, 22. 

“The jurisdiction to punish for contempt of authority is a very 
delicate one, and requires to be exercised with great care and caution. 
The reason has been hinted at: The judge occupies the position of 
accuser also, and when he punishes, is dealing with conduct which is 
contemptuous of his own authority, and, perhaps, insulting to himself.” 
Cooley on Torts, p. 422. 

Blackstone iv. art. 131, 1382: “ ‘To specify in detail the conduct that 
might constitute contempt of court, would be to enumerate the ways in 
which misbehavior might obstruct the courts of justice. Assaults in the 
presence of the court, disorders of any description, which interrupt the 
proceedings, abuse of the court, refusal of one called as a witness to 
testify, neglect of official duty, or other misbehavior, by any officer of the 
court ; neglect to obey the orders or process of the court, etc., may all 
be punished as contempts. So might be any acts of violence to pre- 
vent the court convening.” 

“Tt has been held in many cases that the publication of an article 
in a newspaper, commenting on proceedings in court, then pending and 
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undetermined, or upon the court, in its relation thereto, made at a time 
and under circumstances calculated to affect the course of justice in 
such proceedings, and obviously intended for that purpose, may be pun- 
ished as a contempt, even though the court was not in session when the 
publication was made. Cooley on Torts, p. 244, 1 M. 102; 48 N. H. 
428; 3 Yeates, 438; 1 Dall. 319; L. R. 7 Eq. Cas. 49; L. R. Eq. Cas. 
580; 64 Til. 195. 

The use of abusive language to the court, or any judge thereof, in 
a petition for a rehearing signed by a party through a licensed attor- 
ney and filed with the clerk, is a contempt of court. 11 L. 601; 8 R. 
500; 1 A. 183. Punishment for contempt need not always be fine or 
imprisonment, particularly as concerns members of the bar, 10 M. 
123, 158; 11 A. 449, but may extend to same. R. S. 1257; 1 A. 183; 8 
R. 500 ; 25 A. 532; C. P. 132. 

A judge who obstructs the mandates of the Supreme Court is in 
contempt of its authority, and can be fined and imprisoned, 24 A. 621. 

Contempts are of two sorts. They may be committed in facie curie, 
and are then termed direct ; they may be committed out of the view and 
hearing of the court, and are then termed constructive contempts. Black- 
stone IV, Art. 286; Hurd on Hab«»s Corpus, 7; Cooley on Torts, p. 424 ; 
36 Ind. 196 ; 1 Salk. 84; Strange 185, 564; 1 Yeates Penn. R.1; 11 La. 
596 ; 8 R. 500 ; 36 Miss. 33 ; 37 N. H. 451. 

A court is an incorporeal political being, which requires for its ex- 
istence the presence of the judges, or of a competent number of them, 
and a clerk or prothonotary, at the time during which and at the 
place where it is by law authorized to be held, and the performance of 
some public act indicative of a design to perform the functions of a 
court. According to Lord Coke, a court is a place where justice is ju- 
dicially administered. Co. Litt. 58, a. 

The judges, when duly convened, are also called the court. 6 Vin. 
Ab, 484 ; Wheat. Dig. 127 ; Merlin Rep. 3 Com. Dig. 300 ; 8 Ib. 386 ; Danes 
Ab. Index h. t. ; Bouv. Inst. Index h. t. 

“ A contempt of court is considered, in some degree, a criminal act, 
as much so as an assault and battery, a libel, or other offense of that 
kind. Blackstone and other writers treat of it under the head of public 
wrongs, and say that the trial must be summary so that the punishment 
may be prompt and the character of the tribunal vindicated.” State vs. 
Soule, 8 R. 505 ; 24 A. 121 ; Hurd on Habeas Corpus, p. 7. 

Where the offense is committed in presence of the court, while the 
court is in session, within its view or hearing, it would seem that contra- 
dictory proceeding is not necessary ; but the rule is quite different when 
the offense is committed otherwise. 

Generally, a warrant should not issue except upon affidavit ; but 
81 
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these requirements would not be necessary where the judge himself was 
offended ; and the charge of contempt should not, in any case, be fol- 
lowed by sentence and imprisonment, unless after a rule to show cause 
has been granted and the party defendant therein heard and permitted 
to offer evidence and argument. A party in such case may have defenses 
which the offended authority may not conceive of. Such party would 
have a right, as any accused in a criminal case, as, for instance, to prove 
an alibi or a want of identity. It is only after such party has been heard 
that the court has authority to determine whether the act charged as 
constructive contempt is so, and if such, to punish by fine or imprison- 
ment, or both, or otherwise, the defendant in the process for contempt. 

We find no case in this State, in which a rule to show cause was 
not taken to punish for a constructive contempt. 

The authorities on this point, which is of vital importance in this 
case, are quite numerous. R.S. 122; C. P. 132; 1 M. 102; 1 M. 297; 1 
A. 183 ; 8 R. 500. 

* The right to a hearing is absolute, and cannot be denied in a court 
of any grade. 

“ A warrant issued to carry into execution a conviction for contempt 
by an inferior court, should show that opportunity was given the party to 
be heard in his defense.” High on Ex. Rem. secs. 565, 576; Cooley on 
Torts, p. 425; 3 Texas er parte Kilgore 247, C. App. Rep.; 7 Wall, 
364 ; 90 N. S. 337 ; Ex parte Pollard, L. R. 2 Pr. C. Cas. 106; 42 Cal. 
412; 2 Met. Ky. 619 ; 1 Cal. 181; 7 Cal. 181; 48 Texas, 351; 37 Barb. 
37 ; 1 Hill, 154; 24 Texas, 12; 9 Paige, 374; 10 Boser, 589 ; 27 How. Pr. 
14 ; 36 Ind. 196 ; 38 Tex. 314; 3 Blatchford, 4, 6; 14 How. 103; 6 Op. 
Att. Gen. 93 ; 2 Paige, 103; 4 Paige, 284; 30 How. Pr. 131; 2 Daly, N. 
Y. 530; 9 R. I. 248; 5 Hun. N. Y. 428 ; 49 How. Pr. 370; Wall. C. C. 141, 
134; 3 BI. C.C. 148. 

When the forms of lawin such respect have not been observed, the 
proper remedy is by certiorari. 

Article 857, C. P., declares : 

“This mandate (certiorari) is only granted in cases where the suit 
is to be decided in the last resort, and where there lies no appeal, by 
means of which proceedings, absolutely void, might be set aside, or when 
the inferior judge has refused to hear the party or his witnesses, or has 
pronounced sentence without having cited them to appear.” 

34 How. Pr. 259; 2 Cr. C. C. 612; Ex parte Bennett, Martin C. C. N. 
Y., 16th February, 1866; State ex rel. Carcass, 32 A.719.  . 

We find that the proceedings complained of, by which the relator 
was sentenced, is irregular and void, and that they should be set aside. 
His confinement and detention thereunder should last no longer. 

This view of the case dispenses us from considering the questions 
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next presented, whether a contempt was actually committed. It is 
enough, for the purpose of this case, that we find that the proceeding 
was not in accordance with the requirements of the Constitution, of the 
law, and of the jurisprudence on the subject. 

We do not think it necessary to elaborate, to apply the principles 
and authorities alluded to in this opinion, to the case before us, as the 
mere statement of the law and the facts conduce to our conclusion. 

We have no doubt that our learned brethren of the District Court 
will’ readily concur in our views, as to the general necessity of hearing 
before condemnation, in cases of contempt committed extra faciem 
curie. They were, no doubt, in this case, misled by the fact that inas- 
much as the offense here charged took place in the personal presence 
and hearing of the judge, it was assimilated to a contempt in faciem 
curie, in which hearing would be unnecessary. The only reason for 
the dispensation of contradictory proceeding in the latter case, lies, as 
already indicated, in the necessity of immediate action in vindication of 
the police and good order of the Court, and that reason does not 
apply. 

It is, therefore, ordered, adjudged and decreed that the proceeding 
by which the relator was sentenced to an imprisonment of ten days, and 
to a fine of fifty dollars, and which is the object of the complaint herein, 
be annulled and avoided, at respondent’s costs. 


Mr. Justice Pocué having been prevented by illness from hearing 
the argument of the case, takes no part in this decision. 





BermvupDeEzZ, C. J. The motion fora certified copy of the opinion and 
decree herein rendered, is not resisted by the respondent, who answers 
verbally that he has no cause to show why the motion should not be 
granted. 

The article of the Code of Practice 911, having reference to applica- 
tions for a rehearing, cannot be construed as intended to embrace cases 
like the instant one, which was not in existence at the adoption of that 
Code, as it originates under Article 90 of the Constitution now in force. 

The effect of the remedy granted in this case is the same as in 
habeas corpus cases, in which, under Article 824 C. P., if it appear to the 
judge that there is no cause of arrest and confinement, or if he think 
that such arrest and confinement cannot legally continue, he shall imme- 
diately set the prisoner at liberty. 

Were it otherwise, the remedy granted would be destructive of the 
relief sought and obtained, as the relator would have to remain in con- 
finement until after the expiration of the ten days for which he was 
committed. 
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The difference, if any exist, between the two cases, is difficult to per- 
ceive. We have been shown, and we discover none. 

Ubi eadem ratio, eadem lex. 

We think, under the exceptional circumstances of this case, the 
copy asked can be issued, as the judgment is executory. 

It is therefore ordered that the motion for such copy be granted, 
and that the copy asked be issued, duly certified by the clerk of this 
Court. 


~ NOTE OF THE REPORTER.—The following Decisions were omitted by 
error from their proper place in this volume, and are reported here for that 
reason. The first case, viz: Widow V. M. Benavis vs. Jose Barba and Sheriff, was 
decided in New Orleans, in May, 1880. The others tvere all decided at Opelou- 
sas, in July, 1880. 


No. 7587. 


Wipow V. M. Benavis vs. JoSE BaRBA AND CiIviL SHERIFF. 


The presumption of marriage, which results from reputation and long cohabitation, must 
yield to positive evidence to the contrary. 

Semble that such presumption only exists in favor of either party to the supposed marriage 
and of their children, but not of creditors, especially when both said parties deny ever 
having been married and having lived as husband and wife. 


— from the Fourth District Court, parish of Orleans. Houston 
J. 


E. North Cullom and F. Michinard for Plaintiff and Appellant. 
E. Howard McCaleb and Albert Voorhies for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuf, J. This case involves mainly a question of fact. Plaintiff 
enjoined the sale by the sheriff of a house and lot on Esplanade street, 
in this city, of one of three luggers, three horses, a barouche, a wagon, 
and a lot of household furniture, seized by him under a writ of ji. fa. 
issued in the suit of Jose Barba vs. Hillario Francisco. Plaintiff, alleg- 
ing that she is a widow, claims to be the owner of the real estate thus 
seized, of one of the three luggers, and of the movable property ; all of 
which property she alleges has been wrongfully and illegally seized. 
Defendant filed an exception and an answer and a plea in reconvention ; 
he alleges that plaintiff is estopped from claiming the property seized 
and from pretending that she is a single woman, having by her conduct, 
admissions and representations for the past twelve years acquired the 
status of a married woman, as the wife of Hillario Francisco, and that 
the property acquired by her pending her coverture, and seized: in the 
suit of Barba vs. Francisco, fell into the community of acquets between 
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herself and Francisco, and as such became liable to seizure for the pay- 
ment of the debts contracted by him as head and master of the com- 
munity. 

The judgment of the lower court was against plaintiff, and she has 
appealed. 

We have carefully examined and weighed the evidence contained 
in the voluminous record in this case,.and after considering the authori- 
ties quoted by counsel in their briefs, we reach the conclusion that the 
decision of this cause turns upon the nature of the relationship existing 
between plaintiff and Francisco, and whether these relations show a 
presumption of marriage from which a legal community of property can 
be deduced. 

The evidence shows that both of these parties are persons of low 
birth, very ignorant, and of no culture or refinement. 

Francisco has been for twenty-two years a head or boss fisherman 
at San Mallo, on Lake Borgne, where he controls several companies of 
fishermen, whose fish he sells on the market, and for whom he purchases 
provisions, fishing tackle, seines and other necessary supplies. 


For twelve or fifteen years plaintiff, who was the widow of one Vin- 
cente Benavis, who perished on the high seas on his voyage to America, 
has been living with the fishermen at San Mallo, where she was employed 
to wash, sew, cook and keep house for them, on wages paid by the week 
and by the month. Her constant presence at the fishermen’s hut or 
shanty threw her in contact with Francisco, who cultivated relations of 
immoral intimacy with her, and has since lived with her in open and 
bold concubinage. - 


The evidence fails to satisfy us that they lived, or pretended to live, 
as married people, or by word or act justified the presumption that they 
claimed to be man and wife. The presumption of marriage, which re- 
sults from reputation and long cohabitation, must yield to positive evi- 
dence to the contrary. 


In all the cases quoted by defendant, the two spouses, or at least 
one of them, recognized or urged the validity of the presumed marriage ; 
and, in most of the cases, the civil status of children born of the union 
was the question involved. 


In this case, we are asked to attach to the alleged connubial rela- 
tions consequences affecting the title to property or the existence of the 
legal community. And in this case, both parties positively and emphati- 
cally deny that they were ever married, or ever intended to be married, 
or that they lived as man and wife. In the case of Holmes vs. Holmes, 
6 L. 463, relied upon by defendant, this Court held that “ marriage is 
regarded by our law in no other light than as a civil contract, highly 
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favored, and depending essentially on the free consent of the parties capa- 
ble by law of contracting.” 

In the case at bar, the alleged marriage is thus shorn of the very 
essence of its existence and validity for want of consent of the parties. 
Of the nineteen witnesses examined, only one answered in the affirmative 
to the direct question, whether either Francisco or Mrs. Vincente Benavis 


- have both, or severally, ever acknowledged to be married, by stating that 


Francisco had called her “my wife,” and that answer was given by the 
defendant himself. 

The substance of the testimony is, that Francisco and plaintiff lived 
together in open concubinage, cohabiting together, traveling together, 
and visiting together, as such, but nothing more. If defendant and other 
persons concluded from those circumstances that they were married, 
and dealt with them as such, under the belief that property purchased 
or otherwise acquired by plaintiff belonged to the legal community be- 
tween Francisco and herself, they are simply mistaken, as is manifestly 
shown by the evidence in the cause. 

There is also error in the pretension of defendant, that his motive 
in dealing with Francisco sprung from his belief in the marriage, coupled 
with the hope of reaching plaintiff's property in enforcing his claim 
against Francisco. It appears from the record, that his dealings with 
Francisco covered every year from 1872 to 1879, and that plaintiff pur- 
chased her immovable property only in March, 1878; and under the 
weight of that fact his pretension is fatally contradicted. © 

We, therefore, conclude that plaintiff was, and is now, a single wo- 
man, and that as such she owns the real estate, the lugger, Neura 
Philipino, the three horses, the barouche, the wagon and the other mov- 
able property, and household furniture claimed by her, and wrongfully 
seized by the sheriff in the suit of Barba vs. Francisco. 

As the evidence fails to show that these parties have ever pretended, 
declared, or wittingly led any one to believe, that they were married, the 
doctrine of estoppel, invoked by defendant, has no foundation to rest up- 
on, and all the authorities quoted by him on that point have no applica- 
tion to this case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and that our 
judgment be in favor of plaintiff, recognizing her as the lawful owner of 
the property hereinabove described, and perpetuating the injunction in 
the premises, and that defendant pay the costs in both courts. 

Rehearing refused. 
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No. 1101. 


EsTATE OF JOHN SPEYRER EX REL. A. ORTEGO ET AL. TUTORS ETC., V8. 
CLARA THANTAN, ADMINISTRATRIX. 
The surviving widow in community, holding the share of her deceased consort in usufruct, 


under sect. 629, Rev. Sta., cannot be compelled to give security as usufructuary. Af- 
firming decisions in Succession of Costa, 19 An., 14, and Boisse vs. Dickson, 31 An. 752. 


PPEAL from the Thirteenth Judicial District Court, parish of St. 
Landry. Hudspeth, J. 





Henry L. Garland for Appellant. 


The surviving spouse in community, who claims the usufruct of the 
share of the community which would belong to the heirs of the 
deceased spouse, is bound to give security under the provisions of 
the article 558 C. C., in all cases, except when said surviving spouse 
has the legal usufruct in virtue of the article 223 C. C., or is the 
ratural tutor or tutrix of the said heirs. 


Lewis & Bro. for Administratrix, Appellee. 





The opinion of the Court was delivered by 

Fenner, J. L. Speyrer died leaving an estate belonging to the 
community between himself and his surviving spouse, Clara Thantan, 
and leaving issue of said marriage. The minors, represented by peti- 
tioners, as their tutors, are grandchildren of L. Speyrer and Clara 
Thantan and, as such, heirs by representation of the deceased. 

Clara Thantan, the surviving widow in community, has qualified as 
administratrix of her deceased husband and holds possession of the 
entire community estate, the half of which belonging to the succession 
of her husband, she holds as usufructuary during her natural life or 
until her second marriage, under the provisions of section 629 Rev. 
Statutes. 

Petitioners demand that she should give security as such usufruc- 
tuary. 

The question is no longer an open one. It has been twice decided 
that the usufruct of surviving husband or wife, under section 629 of 
the Rev. Statutes (embodying Act of March 25 of 1844), of the share 
inherited by their descendants, is a legal usufruct and not subject to 
the requirement of security, under article 560 Rev. Civil Code. 

See Succession of Custa, 19 A. 14; Boisse vs. Dickson, 31 A. 752. 

We have reviewed the reasoning of those decisions and see no 
reason to disturb them. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed, at appellant’s costs. 
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No. 1107. 


Strate or Lovistana vs. Evisan Hornspy. 


In criminal cases, the jury cannot leave a sealed verdict with the clerk during the adjourn- 
ment of the court and thereupon be permitted to separate. The verdict rendered under 
such circumstances, will be set aside. The provisions of the Code of Practice relative 
to jury trials have no application to criminal cases. 


PPEAL trom the Twenty-first Judicial District Court, parish of 
Iberia. Fontelieu, J. 


F. Perodin, District Attorney, for the State, Appellee. 
Gates & Foster for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. Defendant was indicted for murder, found guilty with- 
out capital punishment, and sentenced to imprisonment for life at hard 
labor in the State penitentiary. 

The record informs us, from the minutes of the court, that the case 
was given to the jury, and the jury retired to their room at about 11 
o’clock P. M., on Saturday, September 28th ; that after waiting until 
about 14 o’clock Sunday morning, there being no prospect of agree- 
ment, the court was ordered adjourned until Monday, the 29th, at 10 
o’clock A. M.; that on Sunday morning at six o’clock, the jury handed 
to the clerk of the court a sealed verdict ; that thereupon tho jury sep- 
arated and dispersed ; that on Monday morning, on the opening of the 
court, the jury reassembled in the court room and were duly polled ; 
that the clerk then handed to the judge the sealed verdict which he 
had received from the jury, on the back of which was written the fol- 
lowing certificate signed by all the members of the jury, viz: 

“New Iseria, September 28, 1879. 

We certify that this envelope contains the true bill and verdict in 
the case of the State of Louisiana vs. E. Hornsby ;” that the jury was 
asked if this was their verdict, and each and everyone answered in the 
affirmative ; that the verdict was then ordered to be read and was read, 
as follows: “Guilty without capital punishment. 

(Signed) J. A. Fagot, Foreman.” 

Upon the grounds that the proceedings of the jury, as above 
detailed, were irregular and unlawful, and vitiated the verdict, de- 
fendant moved for a new trial and afterwards in arrest of judgment, 
both of which were overruled. ; 

It is thoroughly settled, in this State, that, in capital cases, the 
jury cannot be permitted to separate, at any time during the trial, even 
with the consent of the prisoner. 8 Rob. 554; 4 An. 434; 5 An. 398; 11 
An. 283 ; 12 An. 710 ; 21 An. 321; 23 An. 213. 
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The trial is not closed until the delivery and reading of the verdict 
in open court and the discharge of the jury. 

The provisions of the Code of Practice relative to jury trials have 
no application to criminal cases. Even in civil cases, however, it does not 
appear that the jury may deliver a sealed verdict during the adjournment 
of the court, without special antecedent authority to that effect from the 
judge. C. P. 529. 

What constitutes a separation invalidating a verdict may be a 
question for judicial determination ; but there can be no doubt on that 
point in a case like this, where the jury has actually dispersed. 

The presumption of abuse and misconduct from such separation 
are conclusive and are not required to be supported by evidence. 21 
A. 321; 8 Rob. 54. 

It is not difficult to conceive how separation, as in this case, even 
after agreement on a verdict, might operate to the disadvantage of the 
prisoner. The agreement might have been reached through anxiety of 
jurors to go to their homes. If they had been kept together, it does 
not certainly follow that they would have agreed. Although they 
might have agreed at 6 o’clock on Sunday morning, any juror might 
have withdrawn his assent at any time before the rendition of the ver- 
dict. Non constat, that such change might not have taken place, had the 
jury remained together and in consultation until Monday morning, 
as the law required. 

We are of opinion that the verdict is vitiated and that the sentence 
cannot be sustained. 

This is sufficient to dispose of the case; but, for the guidance of 
the Jower court in future proceedings in the case, we will briefly notice 
some other points presented by the bills of exception. 

1st. The objection of the accused to the question to Veazey “state 
whether or not Hornsby resisted arrest,” was well taken; resistance to 
arrest being a distinct offense not charged in the indictment. 

2d. The exception by accused to the testimony of C. C. Delahous- 
saye, we think was not well taken. 

3d. The exception by accused to the statement of Dejoux that a 
proposition had been made to him to bribe him not to testify, by the 
brother of accused and by Captain Green, was well taken—the propo- 
sition not being shown to have been made in presence of accused or by 
his authority. 

4th. The exception of accused to the charge of the judge direct- 
ing the jury to give no weight or consideration to the written testimony 
of Dejoux on the preliminary examination, after the same had been 
received in evidence, and under the circumstances stated in the bill of 
exceptions, was well taken and the charge was erroneous. 
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Sth. Exceptions are presented to the refusal of the judge to give 
the following charges, viz : 

(1) “That it was incumbent on the State to prove the deceased 
died of a wound, that the wound was inflicted by the deceased at the 
time charged, and that the presumption of death resulting from said 
wound must be so strong as to preclude all reasonable presumption of 
a death from any other cause.” 

The judge gave the first part of the charge but refused the part as 
to the presumption. We see no error, because the first part substan- 
tially includes the last. 

(2) “That if the position of the parties, deceased and Hornsby, at 
the time of the alleged shooting, as shown by the testimony of Dejoux, 
was such as to preclude the possibility of Hornsby’s inflicting the 
wound described by the attending physician at the post mortem exami- 
nation, then such fact must be taken, in so far as it goes, as impeach- 
ing the testimony of Dejoux.” 

We think the charge, as asked, is too broad. It substantially 
directs that the fact “ must be taken as impeaching the testimony of 
Dejoux.” Whether it should be so taken as having such effect was for 
the jury to decide. 

(3) “That if the jury find, from the evidence given by Dejoux on 
the preliminary examination and the testimony given by him on the 
trial of this case, that the said Dejoux contradicts himself upon salient 
and prominent facts connected with the alleged affidavit and the 
alleged shooting, then they (the jury) are the proper judges of whether 
or not these contradictions impeached the testimony of Dejoux; and if 
the said Dejoux does on this trial contradict his evidence taken on the 
preliminary examination, then it will be for the jury to determine 
whether or not the testimony of Dejoux has been impeached.” 

This charge was properly asked. The jury are the judges of the 
effect of evidence ; and the refusal to give the charge was error. 

6th. We are at a loss here to pass upon the exception taken by the 
District Attorney to the admission of Dejoux’s deposition, taken on the 
preliminary examination, on the ground, among others, that is was not 
signed by him, with the further statement in the bill, that though the 
name of Dejoux is appended to the bill, the signature is not proved ; 
because in other bills signed by the judge, the statement does appear 
distinctly that the deposition was signed by Dejoux. 

The other exceptions of the District Attorney presented in the record , 
seem to us not well taken. 


We think it unnecessary to say what effect the various errors here 
stated might have had on the proceeding, since we base our decree on 
the sufficient ground first stated by us. 
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It is, therefore, ordered, adjudged and decreed that the verdict of 
the jury be set aside, and the judgment rendered thereon be annulled 
and reversed, and that this case be remanded to the lower court fora 
new trial of the prisoner, and to be proceeded with according to law, and 
that the prisoner be held in custody to await the same. 


No. 1058. 
B. J. SaGE, AGENT, vs. Wiiu1aM §, Evrss. 


When the verdict of the jury decides issues not involved in the pleadings, it will be set 
aside, and the case remanded to be tried de novo, ° 


PPEAL from the Thirteenth Judicial District Court, parish of St. 
4i Landry. Hudspeth, J. 
Lewis & Bro. for Plaintiff and Appellant. 


John E. King for Defendant and Appellee. 


The opinion of the Court was delivered by 

Levy, J. The plaintiff instituted suit against the defendant, in 
which he alleged: that about the 1st of December, 1876, he entered into 
a planting partnership with the defendant, for the cultivation of a por- 
tion of the Australia plantation, in the parish of St. Landry, for the year 
1877, the conditions and stipulations of which partnership are set forth 
in the petition, and are shown in the written document, in evidence, 
signed by the parties, and known as the first contract of partnership. 
Under its terms the defendant, Evins, became the managing partner; 
the net proceeds of all crops and products of the place to be divided 
equally ; each partner furnished 400 bushels of corn; there remaining 
about 2200 bushels of corn on the place belonging to the plaintiff, Sage, 
the defendant, Evins, agreed to furnish the capital necessary to buy, 
feed and sell stock, cattle and hogs, to be fed on said corn as long as it 
should be profitable to both parties to do so, or until the remainder of 
the corn should be used up ; the capital, labor, etc., thus to be furnished 
by Evins being computed as equal in value to the corn furnished by 
Sage. Half of certain seed cane and stubble on the place was sold by 
Sage to Evins, to be used in making a sugar crop in said year. On 
March Ist, 1877, a modification of the original contract of partnership 
was made, whereby it was agreed that, inasmuch as the buying and 
feeding stock and hauling wood could not be complied with by Evins, 
he (Evins) agreed to sell, to the best advantage of Sage, the corn and 
wood belonging to Sage, to make all improvements necessary for the 
convenience and use of the plantation, with the hands working for 
wages, without extra charge. The profits and loss of plantation to be 
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shared equally, after deducting all expenses, except those of material 
for improvements, which were to be charged to Sage, personally ; also 
sugar mill and pan, if they should be purchased. Evins agreed to fur- 
nish the capital to buy the mill and pan, provided other arrangements 
could not be made for taking off the crop of cane at a profit to the 
plantation. Other minor details as to purchase, care and disposition of 
farming utensils, etc., bought during the year, are also embodied in this 
agreement of March Ist. . 

The plaintiff alleges that the inducement and main consideration 
which led him to enter into the partnership with Evins, in November, 
1876, were the promises and undertaking of Evins to furnish the capital 
to buy cattle and hogs, to be fattened on the corn on hand, which stock, 
when fattened, were to be sold for the benefit in equal shares of the 
partnership ; and that on the failure of Evins to comply with his under- 
taking in this regard, he, “fearing litigation and the loss of crop (it 
being too late for new arrangements with others), was morally coerced 
to accept new promises of Evins, in lieu of those violated or not ful- 
filled,” and therefore entered into this new or modified partnership of 
March Ist. He also alleges violation or failure of compliance by Evins 
of these new promises or stipulations, and that, “because of failure of 
consideration on the part of Evins, these contracts are null and of no 
effect, and the Court is prayed so to adjudge.” Plaintiff further alleges 
that in about the latter part of June, 1877, the previous contract and 
modified cortract of partnership were cancelled, Evins agreeing to take 
a stated salary as overseer, and give up his interest as partner. The 
plaintiff avers that he assented to this arrangement, in order “to get on 
a just and commutative basis, and avoid litigation.” 

That afterward, about the 22d of July, Evins wrote to plaintiff, ask- 
ing him to let him off from the last agreement (that of overseership), to 
which plaintiff replied that he was “more than willing to reinstate the 
former contracts,” but that “the formal reinstatement, as contemplated, 
of the said contract, was never afterward asked for by Evins, and was 
never made.” That though the contracts of partnership were not re- 
instated, defendant continued to act as if they still subsisted, and plain- 
tiff believes that defendant bases his claim as partner thereon. Plaintiff 
further alleges that defendant has violated the contract as to overseer- 
ship ; that the representations of the defendant as to his means, and 
competency, and ability, to get labor, etc., and to do all that a prudent 
administrator could do, induced plaintiff to enter into his contracts with 
defendant, and to give him entire administration, possession and control 
of the plantation. 

Plaintiff alleges “carelessness, neglect and fault” on the part of de- 
fendant, which render the protection of the Court necessary. He further 
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alleges that during his overseership defendant, in about the last of No- 
vember, or Ist of December, in violation of plaintiff’s wishes and de- 
fendant’s promises, shipped several bales of cotton to a merchant other 
than the one agreed on, without informing or explaining same to plain- 
tiff; that he had hindered the gathering of the crop, and done various 
other wrongful and improper acts to the injury of plaintiff ; that, by rea- 
son of these acts complained of, and of the incompetency, mismanage- 
ment, carelessness, waste, neglect and fault of defendant, plaintiff was 
damaged to the extent of $1500, and alleging other and further damage 
not then ascertainable, he reserves the right to file an amended petition | 
setting forth the same more particularly. Plaintiff sets forth sixteen 
distinct items whereby damages have been sustained by him, growing 

out of the misconduct, etc., of defendant. He prayed for and obtained | 
a sequestration of all the property, including the books, etc., belonging 

to the alleged partnership, and an injunction prohibiting defendant from | 
















































interfering with the plantation, “and from attempting to get possession 
of the effects and books of the partnership by tendering either a forth- 
coming or indemnity bond, or both, of the same ;” for a decree annulling 
“all contracts heretofore existing between petitioner and defendant for 
want and failure of consideration ;” and “in case the Court should be of 
opinion that a co-partnership exists, the same be dissolved, and a liqui- 
dation of its affairs be ordered, and a receiver be appointed to take pos- 
session of the assets of the partnership, and settle the same.” Plaintiff 
also filed an amended petition, in which he claims the sum of $250, the 
value of five or six hundred barrels of corn, which he alleges that the 
defendant, during the time he was in charge of said plantation, appro- | 
priated to his own use, and failed to account for, and which he charges | 
the defendant in each appropriation with “being actuated by the pur- 
pose of defrauding him, plaintiff. 

Under the writ of sequestration the property referred to in plain- 
tiff’s petition was seized, and the writ of injunction was duly served. 

The defendant in his answer denied plaintiff's allegations, except as 
specially admitted therein. 

He avers that he managed the Australia plantation during the 
year 1877, first as partner of plaintiff, and afterwards as plaintiff's over- 
seer, Manager, or agent ; as partner from January until March, under 
the first contract, and from March until July, under the modified con- 
tract ; that in July the partnership contracts were dissolved and a new 
contract was entered into by which defendant was to receive $600 for 
his services during the year, which contract of July contained divers 
stipulations as to reimbursement to defendant of advances made by the 
defendant, and assumption by plaintiff of the contracts with hired 
hands, and to give defendant additional compensation according to the 
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crop made. Defendant avers that he managed the plantation according 
to contract, and, with the means at his disposal, to the best interest of 
plaintiff. He claims that according to the contract of July he was to 
be reimbursed by plaintiff for advances made and expenses previously 
incurred by him ; and that plaintiff should be decreed to pay him the 
following amounts, viz: $124 for defendant’s share of seed cane paid 
for by defendant, which reverted to plaintiff ; $200, paid for corn, which 
went to the use of plaintiff’s plantation ; $70, for money advanced for 
construction of levee ; $1000 advanced to hands ; $700 for wages and 
commissions on crop; $250 advanced for plantation supplies ; $125 
balance due on plaintiff's promissory note to defendant; $1000 as 
special damages due him by plaintiff, for the wrongful and illegal issu- 
ance of the writs of sequestration and injunction, $500 as to each writ ; 
all which sums he claims in reconvention. Defendant prays that plain- 
tiff’s demand be rejected, and for dissolution of the injunction with the 
maximum of damages, besides the special damages of $500, and that 
the sequestration be set aside with damages as set forth, and for judg- 
ment in his favor against plaintiff for the sums claimed by him in re- 
convention and for trial by jury. 

The case was accordingly tried by jury and occupied about a week. 
The record is a large one, and contains the testimony of many witnesses, 
copies of the various contracts which had been entered into by the par- 
ties, and quite a voluminous correspondence between plaintiff and 
defendant, running t!::).ugh the year 1877, in which the shifting engage- 
ments, varied emotivus and respective grievances of the parties are 
vividly portrayed as they severally arise or spring into being. 

The jury in their verdict found that “ W. S. Evins was and has been 
a partner of Bernard J. Sage during the whole year of 1877, until the 
seizure was made, and we therefore order that a liquidation be made. 
In relation to sequestration and injunction, we have come to agreement 
that Bernard J. Sage did not have sufficient cause to issue a writ of 
injunction and sequestration on the crop and other articles on the Aus- 
tralia Plantation of the year 1877. In relation to damages, we have 
agreed that Bernard J. Sage, plaintiff, pay to W. S. Evins, defendant, 
the sum of two hundred and fifty dollars damage.” 

The record discloses that both the plaintiff and defendant regarded 
the agreement entered into on the 3d of July, 1877, as a cancellation of 
the pre-existing contracts and as changing their relations as partners 
into those of employer and overseer. 

In plaintiff's petition he alleges : “That the new arrangement (that 
of July 3d) went into effect ; that on the 22d of July the said Evins 
wrote to petitioner that he had settled with Garland, and asked peti- 
tioner to let him off from the last agreement, to which petitioner 

















OPELOUSAS, JULY, 1880. 





Sage, Agent, vs. Evins. 





responded that he was more than willing to reinstate the former con- 
tract, and that the formal reinstatement, as contemplated, of said con- 
tracts never was afterwards asked for by the said Evins and never was 
made. Defendant, in his answer, alleges, “that in the month of July 
the previous contracts of partnership were dissolved and a new con- 
tract was made, by which defendant was to receive $600 for his services 
during the year,” ete. In this new contract of July 3d, it is agreed that 
Evins will accept the proposal of Sage and receive “as wages $600 a 
year,” the advances made by Evins to be repaid to him, and Sage to 
assume all that Evins had promised to the hired or share hands, “all 
previous contracts to be null.” Thus it will be seen that, in the plead- 
ings, both parties allege and admit the cancellation of the partnership 
and claim the existence of the contract of overseership. The prayer of 
the plaintiff, in the alternative, in the event of the recognition of a con- 
tinued or reinstated partnership by the Court, seems also to be based 
on his belief that the defendant would contend for the existence of the 
partnership, and that he, defendant, would base his claims as partner 
upon the subsistence of the original contracts. The issue in this case 
could not, therefore, under the pleadings, involve the question of part- 
nership. Both parties expressly aver that the partnership had been 
dissolved, and that the defendant held the position of overseer or agent 
of the plaintiff. Yet the jury assumes, in the face of these pleadings 
and judicial admissions, to ignore the will and intentions of the parties 
and to force upon them a contract which they both had solemnly repu- 
diated. This partnership could only exist by consent of parties, and, 
as to themselves, when entered into could be dissolved by mutual con- 
sent, and surely could not be reinstated or renewed after such dissolu- 
tion without their joint consent. The jury is selected and sworn to try 
‘the issue joined by the parties ; to the decision of that issue they are 
solely confined ; and the issue is the proposition or propositions affirma- 
tively stated by the one and negatived by the other party. Confined to 
the decision of the question thus raised, it is not competent for the jury 
to go beyond the pleadings to ignore the matter which they are sworn 
to inquire into, and to frame and pass upon an issue of their own crea- 
tion inconsistent with the joinder of pleading. 

The verdict in this case was clearly not responsive, and, forming the 
basis of the judgment, must be set aside. The unwarranted theory 
which the jury adopted evidently controlled their deliberations and 
caused them to reach a verdict which disregarded the consideration of 
the respective demands of plaintiff and defendant. It is to be pre- 
sumed that the jury acted upon the principle of law that, as between 
partners, a suit will not lie for the recovery of a specific asset, but in 
-order to ascertain their rights, there must be a full and complete settle- 
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ment of their partnership accounts, and deciding that in this case the 
relations of partners existed between plaintiff and defendant, they 
failed to consider and pass upon the pecuniary demands at issue. 

We take occasion also to remark that under the settled jurispru- 
dence of our State and the uniform decisions of this Court on the 
subject, the claim of damages growing out of the issuance of the injunc- 
tion and sequestration under the demand in reconvention, cannot be 
allowed in this suit. An action, therefore, might be had in a separate 
suit on the bonds. Morgan vs. Driggs et al., 17 La. 176; Sheen vs. 
Stothart, 29 An. 640; 30 An. 742. 

It is, therefore, ordered, adjudged and decreed that the verdict of 
the jury be set aside and the judgment of the lower court be annulled, 
avoided and reversed, and that this case be remanded to the Thirteenth 
District Court for the parish of St. Landry, to be tried de novo and in 
accordance with the pleadings, and that the appellee do pay the costs 
of this appeal. 








*No. 7943. 
STATE OF LOUISIANA EX REL. W. J. BEHAN vs. JUDGE S1xtH District Court. 


A provisional Injanction having been granted by the lower court to prevent the execution of 
a judgment for money, and, on the Rule nisi, such provisional Injunction being dissolved, 
a suspensive Appeal will lie from the dissolving order and will stay the execution of the 
jadgment for money. 


for Writ of Prohibition. 





Jos. P. Horner.and F. W. Baker for Relator. 
E. Howard McCaleb for Respondent. 


The opinion of the Court was delivered by 

BermvupDeEz,C. J. The relator charges thata writ of execution having 
issued for the satisfaction of a money judgment against himself and 
others, he applied to the judge of the Sixth District Court for the parish 
of Orleans for an injunction, on the ground that said judgment had been 
satisfied ; that the judge granted a provisional injunction, which he 
afterwards dissolved ; that he, the relator, applied for and obtained a 
suspensive appeal from the dissolving order, perfected it by giving a 
proper bond and filing the transcript of appeal in this Court; that not- 
withstanding such suspensive appeal, the plaintiff in the case, with the 
usurped authority of said court, is about proceeding to execute said 





*This case was originally filed at New Orleans and decided at Opelousas. 
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money judgment against relator, and that a writ of prohibition is neces- 
sary for the protection of his rights in the premises. 

A rule having issued on the plaintiff in execution and on the judge 
of the District Court to show cause why the relief asked should not be 
granted, and, the execution of said judgment having been temporarily 
stayed by this Court, the judge, in an elaborate answer, returns that he 
properly dissolved the preliminary injunction granted by him, and that 
the appeal taken from his refusal to allow the injunction applied for has 
not the effect of suspending the execution sought to be arrested. 

The question presented is, therefore: Does such a suspensive ap- 
peal arrest that execution ? 

Whatever may be our views on the propriety of the provisional in- 
junction issued by the judge of the lower court, we are not called upon, 
and are not authorized, in this proceeding, to express them. It will be 
time enough to do so when the case shall come before us for review. 

The provisional injunction granted is what is termed a “ restraining 
order.” In 29 A. 57, 795, this Court had occasion to say that such a 
proceeding was unknown to our law, and that it was the duty of the 
judge, on application for injunctions, to grant or to refuse the relief 
sought, according as the face of papers warrants or not the relief. 

In the case now before this Court, it appears that the District Judge 
issued a rule nisi, on the defendants in the application, to show cause 
why the injunction asked should not be granted, and made an order 
suspending provisionally the execution complained of. The effect of 
that order was to arrest actually, as it did, the execution of the writ of 
fi. fa. Subsequently, on the return day of the rule nisi, the judge ren- 
dered a decree rescinding the order for a provisional injunction made 
by him, and refusing the injunction asked by the rélator. From that 
decree the applicant took and perfected a suspensive appeal, and filed 
the transcript seasonably in the office of the clerk of this Court. 

li is settled beyond peradventure, that from the dissolution of an 
injunction a suspensive appeal will lie. 26 A. 550; 28 A. 902, 904; 31 
A. 850; 29 A. 795; 19 L. 172; 21 A. 153; 30 A.315 ; 7 M. 459. 

The character of the injunction is immaterial. It is sufficient that 
one was issued and was subsequently dissolved. This is not a case of 
dissolution of an injunction on giving a bond to indemnify whom it con- 
cerned, in case of a wrongful issuance. It is enough that the plaintiff 
complains that the dissolution of the injunction will work him an 
irreparable injury, and that the facts alleged justify such conclusion. 

This Court has held that the refusal of a judge to allow an injunction 
can be the object of a suspensive appeal. See cases already cited. 

A fortiori is an applicant entitled to a suspensive appeal where an 
injunction of any description is granted and is afterwards dissolved. 
82 
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The suspensive appeal, taken from the rescinding order, leaves the 
case in the condition in which it stood after the provisional injunction 
was granted and before it was dissolved. 19 L. 172. 

It is established beyond dispute, that after a suspension has been 
properly granted and is perfected the lower court ceases to have any 
further jurisdiction over the matter in dispute. The case, by such ap- 
peal, remains in the state in which it would be if never decided. 21 A. 
153 ; 19 L. 173, 178. 

Under the exceptional features of this case, we feel that we are 
authorized to grant the relief sought in aid of our appellate jurisdiction. 

It is, therefore, ordered, adjudged and decreed that a peremptory 
writ of prohibition issue herein as prayed for, and that plaintiff in execu- 
cution pay the costs hereof. 








No. 1066. 


ParisH OF St. LANDRY EX REL. FoNTENOT, RoaD-OVERSEER, vs. ALFRED B. 
Stout. 
This Court will not consider the question of the constitutionality of a law, unless necessary 
to the decision of a cause. 


Part of the section of a law may be unconstitutional and another part of the same section may 
be constitutional. 


PPEAL from the Second Justice’s Court, Second Ward, parish of 
St. Landry. Poiret, J. 


F. Perodin, Parish Attorney, for Plaintiff and Appellee. 
Kenneth Baillio for Defendant and Appellant. 


The Legislature alone can create new crimes, and can alone provide for 
their punishment criminally. Municipal corporations cannot, as 
this is a branch of the sovereign power not delegated to them. 

Ordinances of municipal corporations must not conflict with either the 
Constitution or laws of the State; and in so far as they do so con- 
flict, they are null and void. 

Imprisonment for debt was abolished in this State by statute. 

The Constitution of 1879 provides: “Art. 5. There shall be neither 
slavery nor involuntary servitude in this State, otherwise than 
for the punishment of crime, whereof the party shall be duly con- 
victed.” * * * 

“Art.9. Excessive bail shall not be required, nor excessive fines be 
imposed, nor cruel and unusual pnnishments inflicted.” * * * 





The opinion of the Court wastdelivered by 
Fenner, J. The 12th section of an ordinance of the Police Jury of 
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the parish of St. Landry, providing for the police of-the public roads, 
imposes upon delinquents in the performance of road duty, a penalty 
of “ five dollars per day for each person so neglecting or refusing, to be 
recovered with costs, by judgment before any justice of the peace in 
the parish, and paid by said justice to the overseer; and in default of 
payment of said fine, the persons so failing to pay shall be imprisoned 
in the Parish Prison thirty days, said imprisonment to be enforced by 
information or indictment before the District Court; and it shall be the 
duty of the different road-overscers of the parish to furnish the Dis- 
trict Attorney with a list of all such persons who fail to pay said fines 
without delay.” 

It will be observed that the ordinance imposes two distinct pen- 
alties, arising under different circumstances, and to be enforced in differ- 
ent forums; viz: 

1st. A fine recoverable, at the suit of the road-overseer for the 
benefit of the parish, by judgment of a justice of the peace, rendered 
contradictorily with the delinquents. 

2d. In event of non-payment of the fine, imprisonment in the 
Parish Prison to be enforced, on information or indictment, by the District 
Court of the parish. 

This appeal is taken from a judgment of a justice of the peace con- 
demning defendant to pay the sum of five dollars as the fine imposed 
under the ordinance quoted. 

It is a case involving “the constitutionality or a legality of a fine 
imposed by a municipal corporation,” and is, therefore, appealable. 
The motion to dismiss the appeal must, hence, be overruled. 

It has, however, been correctly decided that the ordinance of a 
police jury, imposing a fine on persons failing or refusing to work on the 
public roads, is constitutional. 

St. Martin vs. Delahoussaye, 30 A. 1092. We do not understand 
that defendant contests the correctness of this as a general legal propo- 
sition ; but he contends that that portion of section 12 of the ordinance 
referred to, authorizing a criminal prosecution and punishment by im- 
prisonment in the event of non-payment of the fine, is unconstitutional , 
and that, thereby, the entire section is invalidated. We must observe 
the rule that courts will not entertain questions as to the constitution- 
ality of laws except where necessary to the decision of causes; and we 
content ourselves with saying that,if the part of the section last re- 
ferred to were unconstitutional, it would not affect the validity of that 
portion of the section upon which the present suit is based. See State ex 
rel. Lucas E. Moore vs. City of New Orleans, recently decided, where 
this subject is fully discussed, and numerous authorities quoted. 
Defendant, however, contends that if we refuse to determine the 
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constitutionality of the part of the statute objected to, in this case, he 
will be without remedy against heavy criminal penalties which may be 
imposed on him under a law which he asserts is unconstitutional, be- 
cause he says that, in a case where appeal was taken from a sentence 
of the District Court imposing this penalty of imprisonment, the appeal 
was dismissed in this Court for want of jurisdiction. 

State vs. Wikoff, 28 A. 654. 

Whatever may have been the result of these decisions under the 
late Constitution, defendant is not left without remedy, under Article 90 
of the present Constitution as interpreted by us in the case of the State 
ex rel. Wells vs. City of New Orleans, recently decided ; and the remedy 
is indicated in the proceedings had in the case of State ex rel. Carcass 
vs. Judge, also recently decided by us, and not yet reported. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed, defendant paying costs of appeal. 


No. 1068. 
JoHN N. PHarr vs. McHuecH & VINSON ET AL. 


A party, who has signed as surety the note of a planting partnership subscribed by its agent, 
is estopped from denying either the existence of the partnership or the authority of the 


agent. 
Mere inaction on the part of the creditor does not discharge the surety. 
PPEAL from the Nineteenth Judicial District Court, parish of St. 
Mary. Goode, J. 





Phil. H. Mentz for Plaintiff and Appellant. 


A planting partnership, in which the use of real estate is part of the capi- 
tal, may be proved by parol. 5 A. 597; 25 A. 594; 27 A. 353. 

A debt contracted by one of the members of a plantifg partnership, 
though he acts without previous authority, will be binding on each 
of the partners for his virile share if the partnership was benefited 
thereby. 9 A. 420; 10 A. 114; 16 A. 193; 27 A. 353. 

Partners cannot sue each other for special items ; their action must be 
for a full and final settlement of the partnership affairs. H. D. p. 
1093 ; Louque p. 511. 

When one is notified that a contract has been made for him, though 
without ary previous instructions from him, he is held to have rati- 
fied it unless he at once repudiate it. 11 L. 288; 22 A. 496; 24 A. 
462. 

Sureties on a promissory note admit, as to the payee, the authority of 
the drawer to make the note. 5 A. 368; 9 A. 530 ; 30 A. 53. 
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The surety is not discharged by the mere omission of the creditor to sue 
the debtor or to enforce a privilege. 29 A. 844, and authorities 
cited ; Duranton, vol. 18, pp. 420, 421. 

Sureties who prove no damages to result to them from the acts of the 
creditor—can ask no discharge of their liabilities ; and in cases where 
they make such proof, can only ask discharge pro tanto. 8 A.76; 13 
A. 63; 29 A. 844; C. C. 3048. 

Surety cannot ask the discussion of principal debtor unless he has ad- 
vanced to the creditor the costs of the suit. C. C. 3047 ; 5 M. 676; 
11 L, 136 ; 13 L. 276; 18 A. 652. 

Surety, like any other contracting party, will suffer from his own laches ; 
and if he neglect all his remedies, cannot throw his loss on the cred- 
itor. C. C. 3057 ; 3 A. 682 ; 4 R. 420. 


D. Caffery for Defendants. 


First— Where a partnership is sued, alleged to be composed of A and B, 
and the proof does not show clearly who are the partners, when the 
partnership is expressly denied, the action falls. 

‘Second—Where a planting partnership is sued on a note, executed in 
the name of the partnership without any authority, no recovery can 
be had thereon against an alleged partner disputing the authority 
of the unauthorized agent, unless it appears that the consideration 
of the note inured to the benefit of the partnership. 

Third—No recovery can be had as against an alleged member of a 
planting partnership on a note so executed, when the money bor- 
rowed on it was applied to the payment of a note given for the price 
of land, bought by the drawers as individuals, dehors the partner- 
ship. A benefit to the individuals of a partnership dehors their 
partnership relations, is not a benefit of the partnership, and vice 
versa. 

Fourth—Where a note is then drawn, with sureties and a pledge to se- 
cure the same by notarial act, under Act No. 66 of 1874, no recovery 
can be had thereon against the sureties, when the payee permits a 
diversion of the funds from the purposes for which they were bor- 
rowed, and suffers the crop to be shipped to the prejudice of the 
sureties. The sureties, on paying the holder, could not be subro- 
gated to all his rights, and when the crop was about being, and was 
actually, shipped before the maturity of the note, the payee was 
bound to see to it that the sureties were protected by holding on to 
the pledge. Permitting the crop to be shipped, under such circum- 
stances, is an act which will release the sureties. 





The opinion of the Court was delivered by 
Levy, J. John N. Pharr, in his petition in this suit, seeks to recover 
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of Michael McHugh and Mrs. Susan W. Harbour, wife of L. D. Vinson, 
comprising the planting firm of McHugh & Vinson, as principal debtors 
jointly, and Henry J. Sanders in his individual capacity, and as curator 
of the estate of Richard Stout, deceased, (Stout having died during the 
pendency of this suit), the said Sanders and Stout being sureties in 
solido, the sum of $4000, with eight per cent interest per annum, from 
February 10th, 1879, subject to a credit. of $1722 67, paid February 7th, 
1880. 

He also claims of McHugh & Vinson five per cent on the amount 
sued for as attorney’s fees. The plaintiff alleges a planting partnership 
between McHugh and Mrs. Vinson. The defendant, Mrs. Vinson, ad- 
mits this partnership. The defendant, McHugh, denies it, and avers 
that he never consented to be bound by the note given to Pharr, and 
that it was signed for him, and in his name, as a member of the pur- 
ported or pretended partnership, without his knowledge, and that he 
never, subsequently, ratified the same. 

At the time the note sued on was given, an act of pledge was exe- 
cuted, signed by L. D. Vinson as “ Agent and Attorney in fact of his wife, 
she being a member of the planting partnership of McHugh and Vinson, 
who declared that, whereas John Pharr of said parish had this day ad- 
vanced to said firm of McHugh & Vinson the sum of four thousand 
dollars, in lawful current money, etc., for which amount he hereby ac- 
knowledged that said firm is indebted unto the said Pharr, the said sum 
being advanced to them to enable them to purchase supplies, etc., neces- 
sary for the cultivation of a crop of cane and corn on the Camperdown 
plantation, etc.” The act also recites that “this indebtedness is repre- 
sented by a promissory note of even date therewith, made payable to 
the order of said Pharr for the sum of $4000, signed by said L. D. Vinson, 
for McHugh and Vinson ;” and it further contained a stipulation to pay 
five per cent on the amount sued for, in case of suit for the recovery of 
said note or any part thereof; there was also an acknowledgment of a 
lien or privilege on the crops grown on said plantation during the year 
1879, and an obligation to ship the sugar and molasses thus raised 
whenever and wherever the said Pharr may designate, the proceeds 
whereof to be applied to the extinguishment of said note. Henry J. 
Sanders for himself and as curator of the estate of Stout, the sureties, 
filed an answer in which he admitted that he had signed the note sued 
on, but averred “that he had done so in error, that he was under the- 
mistaken belief that there was a planting partnership between McHugh 
and Mrs, Vinson, which in point of fact never existed ;” that, the plain- 
tiff had a privilege and pledge on the crop of the plantation for the year 
1879, it being upwards of 100 hogsheads of sugar and 150 barrels of mo- 
lasses, etc., which plaintiff by virtue of the pledge had in his possession, 
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the value of which exceeded the amount of the note sued on ; that by 
plaintiff’s laches he had permitted the crop to be taken away and dis- 
posed of by McHugh and Mrs. Vinson, whereby his right of subrogation 
to all of plaintiff’s securities was lost and destroyed. He, specially, avers, 
that “ he would not have signed the note sued on had he not believed in 
the existence of the alleged partnership, the existence of which he de- 
nies, and if it does exist, then he is released by reason of the laches of 
plaintiff; and he would not have signed the aforesaid note had he known 
that L. D. Vinson was without authority to bind the aforesaid firm. 

There was judgment in the court below against McHugh and Mrs. 
Vinson as claimed, and against the firm of McHugh & Vinson, and 
rejecting the plaintiff's demand against Dr. Sanders and Richard Stout. 

The plaintiff Pharr and defendant McHugh have both appealed. 

The reasons given by the judge a quo are, to our minds, conclusive 
as to the existence of the partnership. The testimony of the defendant 
McHugh, himself, establishes nearly all the essential elements of part- 
nership, the purchases made by the several parties, the division of 
the crops between them, the expense of which was borne by them, the 
testimony of Mrs. Vinson, the signature of McHugh to a due bill in the 
name of McHugh & Vinson, all show that he held himself out by words 
and deeds as partner, and is bound thereby. The evidence as to the au- 
thority from McHugh to L. D. Vinson to execute the note sued on, and 
as to his ratification of the note or loan from Pharr, is vague and not 
sufficiently definite or clear to enable us to arrive at a decision thereon. 
Whether such authority to execute, or subsequent ratification by Mc- 
Hugh, was or was not made, does not in our opinion affect the liability 
of the sureties to Pharr, as we herein show. But we think that as the 
sureties are entitled to an opportunity to show the autharity and ratifi- 
cation by McHugh in order that if they were made they may have their 
recourse against him, the ends of justice would be promoted by remand- 
ing the case for the purpose of the decision of those matters. 

In regard to the liability of the sureties, the defenses urged are the 
non-existence of a partnership between the principal obligors, the belief 
in which caused the sureties to sign the note. This belief was well 
founded; the partnership did exist and this defense cannot prevail. The 
want of authority in Vinson to sign the note for the partnership firm is 
also alleged as a ground of release. The reasons of the District Judge 
on the first point are cogent and conclusive, viz: “ Having signed the 
note with Vinson as agert of McHugh & Vinson, they admit the part- 
nership and Vinson’s authority and cannot now impeach it.” The 
failure of the plaintiff to enforce compliance with the stipulations and 
covenants of the pledge is urged also as operating a release of their 
liability. These stipulations were really more in the interest and for the 
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benefit and protection of the sureties than the plaintiff. The sureties 
allege that the crop which was pledged far exceeded in value the amount 
of the note, yet it is shown that Pharr positively refused to make the loan 
of the $4000 on the bare security of the pledge of the crop, and agreed 
to do so only on the condition that Sanders and Stout would become 
sureties on the note. The pledge was an additional security which, it is 
evident, did not influence him and induce him to lend his money. San- 
ders evidently regarded the pledge as enuring to his benefit, for we find 
him calling on Pharr and requesting him, or, as he says, “urging him 
to take some action to secure himself (Pharr) on the crop pledged. The 
inaction or mere failure in this regard did not constitute such act as 
would release the sureties. 28 An., Case vs. Sarpy; 29 An. 844, and 
cases therein cited. 

The act itself sets forth that “ Pharr has this day advanced to the 
firm of McHugh & Vinson the sum of four thousand dollars to enable 
them to purchase supplies, etc., for the cultivation of a crop,” ete. 

Pharr advanced the money; this was done to enable them to purchase 
supplies. They got the money from Pharr; that was what Pharr agreed 
to do; it would doubtless have enabled them to purchase supplies; they 
were to make the purchases which he had enabled them to do, if they 
chose, with the money advanced, or rather loaned, but he was not bound 
to supervise or direct the expenditure of the funds. We do not think 
the reasons given by the District Court for his judgment releasing the 
sureties justify their release. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court giving judgment against Mrs. Susan W. Harbour, 
wife of Lorenzo D. Vinson, be affirmed; that the judgment rejecting 
plaintiff’s demand against Henry J. Sanders as surety on the note sued 
on and as curator of the estate of Richard Stout, also surety, be 
annulled and reversed, and that there be judgment in favor of the 
plaintiff, John W. Pharr, against Henry J. Sanders, personally and as 
curator of the estate of Richard Stout, deceased, in solido, for the sum 
of four thousand dollars, with eight per centum per annum interest 
thereon from the 10th of February, 1879, subject to the credit of seven- 
teen hundred and thirty-two 67-100 dollars, paid February 7th, 1880 ; 
that the judgment against Michael McHugh, individually and as a mem- 
ber of the planting partnership of McHugh & Vinson, be set aside and 
this case be remanded to the District Court of the parish of St. Mary 
for trial as to the issues growing out of his alleged authority for the exe- 
cution of the note sued on and his alleged ratification thereof, and the 
alleged benefit enuring to him out of the money advanced on said note, 
with reservation of the right of the sureties on said note to their re- 
course against the said McHugh, growing out of their said suretyship, 
and that the appellees do pay the costs of this appeal. . 
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No. 1081. 


JosEPH O. CaRLIN, ADMINISTRATOR, vs. M. T. Gorpy, SHERIFF, ET AL. 


When the mortgage creditor converts his proceedings via executiva into a suit via ordinaria, 
the seizure terminates ipso facto. . 

The recording at the mortgage office of the Parish in which the purchaser resides, of a 
promissory note given by him for the price of a ‘“‘ sugar mill and machinery,” and so 
expressing it on its face, is sufficient to preserve the vendor’s privilege against third 
persons. 

The subsequent setting up of this mill and machinery on the purchaser's plantation, converts 
them into immovables by destination, but the conversion does not operate to the preju- 
dice of the vendor's privilege. 

And, in as much as the mill and machinery can be detached and removed from the plantation 
without injury to the soil or structures, the said vendor has the right to seize and sell 
them separately from the land, notwithstanding a subsequent special mortgage on the 
plantation. 


| igo from the Nineteenth Judicial District Court, parish of St. 
Mary. Goode, J. 





Robt. S. Perry for Plaintiff and Appellant. 


First—To preserve vendor’s liens as against third persons, the public 
record must contain on its face a substantial description and identifi- 
cation of the the thing affected. The words “for balance due ona 
sugar mill and machinery ” is not a sufficient identification. 

Second—If there be no lien as between the seizing creditor and the seized 
debtor, a mill and machinery attached to land cannot be seized and 
sold separately from the land. 

Third—If there be lien as between the parties, but none as to third per- 
sons, the thing cannot (third person interested opposing) be seized 
and sold separately from the land, and this the more especially 
where such third person opposing is a mortgage creditor, his mort- 
gage affecting the land and the thing as a whole. 

Fourth—In such latter case, the third person interested would be en- 
titled to enjoin to prevent an injury. 

Fifth—One seizure of a property having been effected and enjoined, the 
property cannot be sold on a fi. fa. issued in favor of another cred- 
itor, during the pendency of such first seizure and of the injunction. 

Sixth—On dissolution of an injunction on the ground that while the 
seizing creditor had no right to seize and sell, no injury would result 
to the plaintiff in injunction, damages for attorney’s fees should not 
be accorded to defendant in injunction. 


Gates & Foster for Defendants and Appellees. 


An injunction is not the remedy to discuss the rights of different cred- 
itors claiming privilege and mortgage upon the same property. 
One who claims a mortgage on certain property has no right to enjoin 
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the execution of a judgment recognizing a privilege on the same 
property and decreeing its sale. 

An injunction will only be allowed when the party claiming it can show 
some damage or injury he may suffer. 





The opinion of the Court was delivered by 

FeNNER. J. This is a contest between Mrs. Birg, one of the defend- 
ants, holding a judgment against E. Carlin recognizing a vendor’s lien 
upon a sugar mill and machinery now attached to the latter’s plantation, 
and plaintiff, a creditor of said E. Carlin, having a special mortgage on 
said plantation. 

Plaintiff had seized the plantation under executory process, but, 


‘upon injunction being taken out by the debtor, he filed answer thereto, 


converting his proceeding from an action vid evreculivd to one vid 
ordinarid. ; 

Although his seizure had not been formally released, we think this 
operated an abandonment of his executory proceeding, and ipso facto 
terminated the seizure thereunder. We have, therefore, no concern with 
him as a seizing creditor but solely as holder of a special mortgage. 

Mrs. Birg issued a writ of fieri facias upon her judgment, under 
which, in accordance with the express terms of the judgment, the sheriff 
seized and advertized for sale, the sugar mill and machinery upon which 
the vendor’s privilege was claimed and recognized. Therupon plaintiff 
herein instituted the present injunction proceeding to restrain and pre- 
vent the said sale. 

From the judgment of the District Court dissolving the injunction 
with seventy-five dollars damages as attorney’s fees, the plaintiff has 
appealed. 

The view we take of the merits of the case dispenses us from the 
necessity of considering the propriety of the remedy by injunction, as a 
question of practice. 

We shall discuss and determine the direct question : whether or 
not the defendant had the right to seize and sell the sugar mill and 
machinery, separately from the land, in execution of her judgment recog- 
nizing her vendor’s privilege thereon. 

There is no dispute that the debt on which the judgment was ren- 
dered was for the price of this identical property. It was evidenced by 
the following note: 


February 24th, 1871. 
On Ist of January, 1872, I promise to pay to the order of J. C. Bow- 
ser & Co., ten hundred and eighteen 05-100 dollars, with eight per cent 
interest from maturity till paid. Value received—balance due on sugar 


mill and machinery. 
(Signed) E. CARLIN, 
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This note was recorded (on the day of its date, in the parish where 
Carlin resided and where his plantation was situated. Plaintiff's mort- 
gage was executed and recorded on the 8th of March, 1871. 

Plaintiff contends that the record of defendant’s privilege is null 
and void for want of proper description of the thing affected ; and that, 
therefore, the privilege is without effect as against his mortgage rights. 

It is impossible to apply the rules regulating the description of 
immovable property in the recording of mortgages, to movable prop- 
erty. The law requires that, if the instrument on which the privilege is. 
based be a promissory note or other written instrument, it shall be 
recorded. C.C. 3348. This was done. The law further requires that 
“in all cases of special privileges, the property subject to such privi- 
leges must also be described.” Ibid. We think the description here 
was sufficient. Suppose the property sold had been so many bags of 
coffee or barrels of flour, how would they be described so as to distin- 
guish them? Suppose the name of the maker of the particular mill 
and machinery had been given, how would that have distinguished them 
from other mills and machinery of the same’ maker? If at the time of 
the record the mill and machinery had been attached to a particular 
plantation, that would have afforded some means of identification ; but 
it does not appear that such was the fact. The record was sufficient to 
put any one on inquiry. It was not to be supposed that the owner of a 
plantation had numerous sugar mills. Finding a privilege recorded 
against a sugar mill and machinery in his name, persons dealing with 
him touching his sugar plantation had sufficient warning that it might 
be, and probable was, the mill and machinery on such plantation. We 
think the record was sufficient. 

Defendant had a privilege on these movables, perfectly valid not 
only as between the parties but against all third persons. 

The purchaser subsequently set up this mill and machinery upon 
his plantation. They were thereby converted into immovables by des- 
tination ; but this conversion did not and could not operate to the 
prejudice of the vendor’s privilege existing thereon prior to their 
attachment to the plantation. 

Troplong discusses this question very fully. Amongst other illus- 
trations he gives the following: “Un ouvrier vend a Titius une cuve, 
que celui-ci place dans sa métairie pour l’exploitation de son fonds. 
Cette cuve devieut immeuble d’aprés larticle 524 du Code Civil. Ce 
changement de nature, fera-t-il perdre & l’ouvrier son privilége? Tant 
que le prix n’est pas payé, le vendeur conserve un droit réel sur la 
chose. Or, on ne peut admettre que l’acheteur, en imprimant a cette 
chose une qualité purement métaphysique, et en changeant sa destina- 
tion pour sa propre commodité, ait pu altérer les droits précis et intimes. 
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du vendeur, et lui soustraire son gage; il n’était en son pouvoir de 
donner aux choses vendues qu’une destination imparfaite et subor- 
donnée aux droits du vendeur.” ist Troplong Priv. et Hyp. No. 113. 

The evidence fully establishes that the mill and machinery in this 
case can be removed without damage to the sugar house ; and the case 
falls fully within the facts and principles of the case of Lapéne & Jacks 
vs. McCan, 28th An. 749—the doctrine of which case is much more 
satisfactory to our minds than the contrary doctrine of Gary vs. 
Burguiéres, 12 An. 227, where we think the Court puts too narrow an 
interpretation upon the expressions of Troplong. The concurring 
opinion of Justice Wyly, in the case of Lapéne and Jacks, while perhaps 
too broad in its general statements, we think is thoroughly correct so 
far as it applies to movables, which, though attached to a plantation, 
are capable of removal without damage to the structures in which they 
are contained, or with which they are connected. In such case there is. 
no reason why the vendor’s privilege which attached to them as mova- 
bles prior to their being placed on the plantation should not continue in 
force and why they should not be separately sold in satisfaction thereof. 

The privileges resting upon movables are, in some cases, affected 
by the changes which may take place in the nature or destination of 
the things. But such changes must be so radical as to create a new 
species of thing and destroy that species which originally existed—as, 
to use the illustrations of Cujas, when a pine or cypress log is con- 
verted into a ship, or when wool is converted into a garment, or when 
marble is made into a statue. 

In the case at bar, the mill and machinery have suffered no such 
change by the use which the vendee has made of them. They remain 
the mill and machinery which were sold; and the privilege subsists in 
all its force. Had their destination as immovables been effected in such 
manner as to preclude their detachment without injury to independent 
rights of ownership in the soil or structures, the privilege might have 
been subjected to such limitation in its exercise as would prevent the 
separate sale or removal of the thing subjected toit. But where, as in 
this case, no such difficulty exists, or, if at all, to an inappreciable 
extent, we see no reason for imposing any restriction upon the rights of 
the privileged creditor. 

The privilege of the vendor is founded on the right of property. 
Payment of the price is essential to the vesting of an indefeasible title 
in the vendee. The vendor’s rights to, and secufities for, the payment 
of the price have always commended themselves to ‘the favorable con- 
sideration of our courts. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 
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No. 1075. 


IN THE MATTER OF THE Succession oF Mrs. E. Geister. On Opposition 
oF L. Romsacu, Turor, Ere. 


A minor is not entitled, under the homestead law, to the $1000, from the succession of his 
grandmother. Decision in Succession of Coleman, 27 An., 289, overruled. 


PPEAL from the Nineteenth Judicial District Court, parish of St. 
Mary. Goode, J. 


D. Caffery for Appellant. 


A minor grandchild of a deceased person cannot be said to be in neces- 
sitous circumstances when the father of the child is living, robust, 
and with a good trade, and supports and educates the child. 

All homestead grants and exemptions being in derogation of common 
rights, must be strictly construed. 


Wilson & Connells for Appellee. 


The opinion of the Court was delivered by 

Fenner, J. Opponent in this case, as natural tutor of his minor 
child, claims $1000 from the insolvent succession of the deceased 
grandmother of the child, under the provisions of article 3252 of the 
Revised Code. That article confers upon “the widow or minor children 
of a deceased person, left in necessitous circumstances,” no other right 
whatever except the right “ to demand and receive from the succession 
of their deceased father or husband a sum which, added to the amount 
of property owned by them, or either of them, of their own right, will 
make up the sum of $1000, which said amount shall be paid in prefer- 
ence to all other debts, except those for the vendor’s privilege, and 
expenses incurred in selling the property.” 

The meaning of the article,so far as it designates the succession 
against which the demand may be made, is as clear as language can 
make it. To translate a vigorous French expression, it “jumps to the 
eye.” Itis “from the succession of their deceased father or husband.” 
The minors would have no more right to claim the amount from the 
succession of their deceased mother than from the succession of their 
deceased aunt. Yet here we have a minor child, whose father is living, 
claiming this bounty from the succession of the mother of his mother. 

The motive of the law is equally transparent. It is to save the 
widow or minors from absolute destitution upon the loss, by death, of 
their natural supporter and protector. We admit that, upon the death 
of a widowed mother, the reason of the law would equally apply to her 
minor children dependent on her for support, but, even in that case, the 
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language of the law is too clear to permit their claim aguinst her suc- 
cession. 

The case at bar, however, is in no respect within either the letter or 
spirit of the law. 

We take it for granted the learned judge a quo considered himself 
precluded from opening this question by the decision of this Court in 
the case of the Succession of Coleman, 27 An. 289. That decision is 
without foundation in law or reason, and presents no ground for the 
application of stare decisis. We, therefore, overrule it. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the opposi- 
tion of Laurence Rombach, natural tutor of his minor child, George 
Emile, be overruled and dismissed, opponent paying costs in both 
courts. 





On APPLICATION FOR REHEARING. 


Our inadvertence in omitting to pass on the motion to dismiss in 
our opinion rendered herein is of no consequence ; since the appeal being 
from a judgment homologating a tableau of distribution wherein the 
fund to be distributed far exceeded $1000, it was within our jurisdiction 
under the express terms of the Constitution, article 81. 

The rehearing applied for is, therefore, refused. 





No. 1073. 


Tuomas P. MILLER vs. OpILE MONTAGNE AND HusBANnpD. 


The rule that, when a party seeks to annul a tax-sale, he must, as a condition precedent, 
tender to the purchaser the amount paid by him to the tax collector, does not apply 
when the precise amount to be reimbursed, is not shown and forms part of a larger 
amount of taxes due confusedly on the property sold and other property of the former 
owner. 


‘PPEAL from Twenty-Fifth Judicial District Court, parish of Ver- 
million. Mouton, J. 





F. R. King for Plaintiff and Appellant. 

First—A real tender is unnecessary when the offer to pay is peremptorily 
refused. 

Second—A want of tender set up in limine litis against a suit for the 
nullity of a tax sale should not be maintained, if the amount is not 
apparent or made to appear. 

Third—Where there have been no notice and gross irregularity in a tax 
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sale, the owner can be compelled to refund to the purchaser only 
so much of the price as was really due and paid for taxes on the 
property purchased, and such taxes clearly shown to have been paid 
on the property subsequent to the sale. The onus is upon the pur- 
chaser to show such payments. 


W. W. Edwards for Defendant and Appellee. 





The opinion of the Court was delivered by 

FEennNER, J. This is an action to annul a tax-sale of sixteen hundred 
and thirty-five acres of land. 

Defendant filed two exceptions to the action, viz: 

1st. That the taxes, penalties and costs of said forced sale amounted 
to seven hundred dollars, and the taxes accruing on said lands since 
said sale amounted to the further sum of four hundred dollars, all of 
which sums have been paid by defendant and enured to the benefit of 
the owner of said land; and that said plaintiff has made no offer or 
tender of the amount so paid by defendant, which tender or offer is a 
condition precedent to the institution of this suit. 

2d. Plaintiff has filed no authenticated copy of patent or title 
papers, and defendant cannot further answer without oyer of said 
patents, which she craves and prays to be dispensed from further 
answering until said patents are filed in court. 

Upon these exceptions the case went to trial and voluminous evidence, 
pro and con, was heard, as to the amount and mode of payments, of the 
taxes, penalties and costs alleged to have been paid by defendant, and 
tender of which by plaintiff is claimed to be a necessary condition pre- 
cedent to his suit. The lower court rendered an unqualified judgment, 
as follows: “It is, therefore, ordered, adjudged and decreed that there 
be judgment maintaining the exceptions of defendants and that plain- 
tiff’s suit be dismissed.” 

The effect of this unqualified judgment upon the first exception, 
thus rendered on “the law and the evidence,” is to establish judicially 
the allegations thereof, and, in effect, to decree that defendant has paid 
the sum of eleven hundred dollars in taxes, penalties and costs on the 
land involved, which enured to the benefit of the owner, and that the 
offer or tender, by plaintiff of the amount so paid by defendant, is a con- 
dition precedent to the institution of a suit to annul the sale. 

Now the evidence conclusively establishes, and defendant does not 
pretend to deny, that the amounts alleged in the exception to have 
been paid, so far as shown to have been paid at all, were paid as the 
gross amount due on large quantities of land of which the lands owned 
and here claimed by plaintiff formed but a small proportion ; and that 
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the utmost that could be claimed to be tendered by plaintiff before 
bringing his action, would be the proportion of these sums which prop- 
erly belonged to his land. It is, therefore, clear the judgment, as 
rendered, is incorrect and must be reversed. 

Proceeding to consider what judgment should have been rendered, 
we admit the general principle that a party seeking to annul a tax-title 
prima facie valid, must first tender to the purchaser reimbursement of 
the sums paid by him in discharge of his bid and which enured to the 
benefit of the attacking party, and this principle would, perhaps, extend 
to proper taxes on the property paid by the purchaser while in pos- 
session. 

Blanton vs. Ludeling, 30 A. 1232. 

Barrow vs. Lapene, id. 310. 

In the last-mentioned case it is further said: “ And if this want of 
tender is pleaded in limine, and the amount is apparent or made to ap- 
pear, plaintiff should not be allowed to sue until it is tendered. But 
before such an exception can be sustained, it must surely be made to 
appear to the Court that there is reimbursement due.” 

In the case at bar, so far asthe amount of the bid is concerned, the 
evidence leaves it doubtful whether any reimbursement is due by plain- 
tiff, because although sold confusedly with a mass of other lands as the 
property of one Wm. B. Hamilton, it does not appear that it was in- 
cluded in the assessment of the lands of Wm. B. Hamilton. Further, 
if any reimbursement be due, the amount thereof is only a proportion 
of the amount paid, which could not be ascertained without calculation 
from data not altogether certain, which plaintiff could not be required 
to make. 

As to the taxes subsequently paid by defendant, they likewise are 
assessed and paid on 8000 acres in gross, claimed to include the 1635 
acres here involved. The proportion due on the latter, is here again the 
subject of calculation upon yet more uncertain data. 

The defendant has not himself fixed in the evidence, or even in ar- 
gument, the precise amount which he claims to be due on these accounts. 
If the plaintiff were to make a calculation and make a tender, non con- 
stat that defendant would not dispute the correctness of his calculation, 
and a tender of less than the amount due would be equivalent to no 
tender at all. The only amount ever fixed by defendant as due is that 
claimed in his exception, which is patently erroneous and excessive. 

Furthermore, we think the offer of King to pay what had been paid 
by defendant on account of taxes, and the unqualified refusal of defend- 
ant, through her agent and husband, to accept anything less than a 
price of seventy-five cents per acre for the land, rendered any further 
tender vain and useless and dispensed with the necessity thereof. 
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The first exception must therefore be overruled, leaving the defend- 
ant to set up her claims for reimbursement by way of reconvention. | 

As to the second exception, the maintenance thereof goes, not to the 
dismissal of the action, but merely to require production of the titles 
of which oyer is craved, and to dispense the defendant from answer 
until the production thereof. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided and reversed ; and it is now ordered that the 
first exception of defendant (to the want of tender) be overruled, with- 
out prejudice to defendant’s right to demand reimbursement, in case of 
eviction, of such sums as he may have lawfully paid on account of price 
of adjudication or taxes on the property inuring to the benefit of plain- 
tiff; and that the second exception be sustained so far as to require the 
plaintiff to produce his titles of which oyer is craved and to dispense 
the defendant from answering until the production thereof; and that 
this cause be remanded to be proceeded with according to law, defend- 
ant and appellee paying costs of this appeal and of the exception in 
the lower court. 


No. 1087. 


Mayor AND TRUSTEES OF St. MARTINSVILLE vs. STEAMER “ Mary Lewis” 
AND OWNERS. 


The power to erect wharves and other artificial facilities on the banks of navigable rivers, 
and charge tolls for the use of the same, is a franchise which a municipality can only 
derive from legislative grant, The Act of incorporation of the town of St, Martinsville 
contains no such grant. 


-. from the First Justice’s Court, parish of St. Martin. DeBlanc, 
J.P. 


Mouion & Martin for Plaintiffs and Appellants. 


A municipal corporation, owning improved wharves and other artificial 
means, which it has provided and maintains at its own cost, for the 
benefit of those engaged in commerce on the public navigable 
waters of the United States, is not prohibited by the National Con- 
stitution from charging and collecting from those who use its 
wharves and other facilities, such reasonable fees as will fairly 
remunerate it. 

The sum that is thus charged and exacted by cities and towns is in no 
just sense a tax or license, but only a contribution or fee for the 
privilege of using those facilities, and a remuneration of the advan- 
tages derived therefrom. 

83 
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A tax or license is equal and uniform when it applies to all under the 
same circumstances, making no exceptions, and operates uniformly 
on the class to which it applies. 


Jos. A. Breaux for Defendant and Appellee. 


First—Corporations can make no improvements on river banks within 
their limits, nor collect dues or any charge whatever, unless 
especially authorized by the legislative branch of the government. 

Second—They cannot charge wharfage and other dues, unless it be for 
an equivalent. 

Third—When they have authority to impose licenses or levy taxes, they 
cannot disregard every principle of uniformity and equality. 





The opinion of the Court was delivered by 

Fenner, J. Plaintiffs sue defendants for a tax levied under the 
following ordinance : 

“ Be it resolved, that the sum of two dollars and fifty cents will be 
charged and collected from each and every steamboat landing within 
the limits of the corporation.” 

The legislative authority, in virtue of which the town claims the 
right to pass this ordinance, is the ninth section of the Act of incorpora- 
tion, approved April 6th, 1843, in words following: “That the said 
trustees are hereby authorized to levy and collect for the use of said 
town, in such proportions as may appear to them just and equitable, a 
tax on the following description of persons and property, to wit : 

“ Landholders, house-holders, free-holders, retailers of merchandize 
and spiritous liquors, tavern-keepers, private boardings, bar-keepers, 
keepers of billiard tables, grog-shops, hawkers and peddlers, theatres, 
shows, plays and exhibitions of every description, boats and water-crafts, 
steamboats when laying at the port and public landing of said town.” 

‘The objections to the tax claimed under the ordinance, as a tax on 
property, are too obvious and manifold to require serious comment. 

It cannot be considered in any other light than as a special tax in 
the nature of a toll or contribution for the privilege of “ landing within 
the limits of the corporation.” 

Under ‘the Constitution and laws of the United States, it is now 
settled that the banks of navigable rivers are free for the uses of navi- 
gation, and that it does not lie within the power of States or municipal 
corporations to impose taxes on the mere privilege of using them. 

Cannon vs. New Orleans, 20 Wal. 579. 

Such a contribution cannot be maintained except “as a compensa- 
tion for the use of wharves or other artificial facilities provided and 
maintained at the expense of the corporation.” 

Packet Co. vs. Keokuk, 95 U. 8. 88. 
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The allowance is made exclusively on the principle of compensation 
for advantage gained and expense incurred. 

The right to erect such wharves or other artificial facilities and to 
charge a toll or wharfage-tax for the use thereof, is a franchise which 
can only be derived from legislative grants. It is said by Judge Dillon 
to be a power “of a special and extra-municipal nature,” “not strictly 
one relating to municipalities,” and only enjoyed under express legisla- 
tive authority. 

Dillon Mun. Corp., Secs. 67, 74, etc. 

In all the cases in which the existence of such powers in municipal 
corporations has been recognized, it will be found that the legislative 
authority has been express and unequivocal, and that the power to 
erect wharves or provide other artificial facilities, and the power to 
charge fees or tolls for the use thereof, are conferred together and in 
such connection as to make the right to charge the fees entirely con- 
tingent upon the duty of providing and maintaining the artificial facili- 
ties referred to. 

We find in the Aci of incorporation of the town of St. Martinsville 
no power granted to erect wharves or provide other artificial facilities 
for the landing, and no power to exact compensation for the use thereof. 

In view of the entire absence from the Act of any reference what- 
ever to wharves or other landing facilities, and the absence of any 
interdependency whatever between the power to levy the tax claimed 
and the duty to provide and maintain the said facilities, we think it 
would be a most violent deduction to imply from the vague and obscure 
language of the ninth section of the Act, the grant of the specific fran- 
chise to provide and maintain wharves and other landing facilities and 
to charge tolls or fees for the use thereof. 

Upon the doctrine and authorities recognized by us in the case of 
New Iberia vs. Migues, just decided, we cannot resort to implication in 
such a case. 

The power to exact such tolls is a restraint upon the freedom of 
navigation and is liable to abuse; and the corporation seeking to enforce 
such exaction must present a clear legislative authority for the purpose. 

Moreover, even if we were to adopt the most liberal construction 
of the corporate power, the evidence does not satisfy us that the town 
has provided or maintains such artificial facilities for landing as would, 
in any event, sustain the charge of the tolis claimed. 

The only serious improvement shown to have been made, is the 
construction, many years since, of what is called a “turn,” being, as we 
infer, a widening of the bayou by the digging out of a recess in the 
bank. It is an ancient work, the cost and extent of which are not 
shown, no doubt long since paid for; and we do not think it could confer 















1296 SUPREME COURT OF LOUISIANA, 


Mayor and Trustees of St. Martinsville vs. Steamer Mary Lewis and Owners. 











upon the town the right of charging a perpetual toll. The town has 
provided no wharves and no other artificial facilities of a character to 
justify a charge for the use thereof ; and defendant, it appears, is not 
even using the slender facilities provided. 

The trifling facilities shown in the proof are such only as the most 
ordinary municipal prudence would provide in the interest of the town. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellants’ costs in both courts. 


No. 1074. 


CAROLINE BurRGEsS ET AL. vs. M. T. Gorpy, SHERIFF, ET AL. 


The creditor with special mortgage has the right to foreclose iton a part only of the prop- 
erty mortgaged, and is not compelled to make the whole of said property contribute to 
the payment of his debt. 

It is not an open question any more, that when a writ of seizure and sale is arrested by in- 
junction and the injunction afterwards dissolved, the seizing creditor cannot obtain his 
damages by the judgment dissolving the injunction, but must bring an action on the 
bond. 


PPEAL from the Nineteenth Judicial District Court, parish of St. 
Mary. Goode, J. 





A. C. Allen for Plaintiffs and Appellants. 
D. Caffery for Defendants and Appellees. 


First—Where one proceeds via execuliva under a mortgage with the 
pact de non alienando against property in the hands of a third pos- 
sessor, the latter can urge no defense that the mortgagor could rot. 
Louque’s Digest, p. 442, No. 11. 

Second—The mortgage is indivisible, and clings to each and every por- 
tion of the mortgaged property. C. C. 3282. 

For that reason, where the mortgage has been released on a portion of 
the property mortgaged, it clings, in its entirety and indivisibility, 
to the remaining portion. 10 R. 45; 31 An. 789, Powell vs. Hays. 

Third—One who promises to pay the vendee’s mortgage, in his pur- 
chase of the mortgaged property, is not, properly speaking, a third 
possessor. Louque, p. 442, No. 10. 

Fourth—When an injunction is sued out against an order of seizure 
and sale, and the injunction is dissolved, judgment in solido for 
damages against the principal and sureties on the injunction bond 
should be rendered, according to Art. 304, Rev. C. P., vide 10 La. 

517, McMillen vs. Gibson ; 6 R. 450; 8 An. 457 ; 12 An. 237. 
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The opinion of the Court was delivered by 

Levy, J. T. M. Lanahan, acting under a power of attorney from its 
owners, on the 4th of February, 1876, sold to W. S. Torian a plantation, 
in the parish of St. Mary, lying on both sides of the Bayou Teche. The 
consideration of this sale was the sum of $20,000, of which $5000 was 
paid in cash, and for the balance the purchaser executed his four 
promissory notes, one for $1000 payable on May 4th, 1876, and the 
others for $4666 663 each, payable respectively on the 4th of February, 
1877, 1878 and 1879. On the 17th of February, 1876, Torian sold to H. 
J. Sanders and wife, jointly, that portion of the plantation lying on the 
east side of the Teche, for the price of $11,000, of which $6000 was paid 
in cash, and for the balance of $5000 they gave their two notes of $2500 
each, payable respectively one and two years from day of sale. 

On the 19th of April, 1876, Torian sold to Adolphus Maes, Robert 
Maes and L. N. Burgess, in equal undivided ownership, the portion of 
the plantation lying on the west side of the Teche, for the price of 
$13,000, of which $5000 was paid in cash, and for the balance of the 
purchase money they assumed the payment of Torian’s note to Lana- 
han for $4666 663, falling due on February 4th, 1879, and $3333 33} ona 
credit to lst of January, 1877, for which no note was given. 

The sale from Lanahan to Torian was with the pact de non alien- 
ando, and the notes for the credit terms were, in the act of sale, secured 
by special mortgage and vendor’s privilege. 

On the 13th of December, 1877, Burgess, by dation en paiement, 
conveyed his third of the property bought from Torian to his wife, Mrs. 
Caroline Burgess, who also bought, on 23d March, 1877, from Adolphus 
Maes his third of the plantation on the west side of the bayou. 

In February, 1879, Lanahan obtained an order of seizure and sale to 
satisfy the note for $4666 663 due 4th February, 1879, it being the note 
of Torian given for part of the purchase price, the payment of which 
had been assumed by Burgess, and A. & R. Maes,in the Act of 19th 
April, 1876. That portion of the plantation lying on the east side of the 
bayou, acquired by Torian, and sold to Sanders and wife, was released 
from seizure by the plaintiff, who confined the execution of the writ to 
the land on the west side of the bayou, then in the possession and 
ownership of Mrs. Burgess and Robert Maes. 

Mrs. Burgess and Maes obtained an injunction inhibiting the sale of 
the property which had been seized. The injunction suit was tried, and 
by judgment of the Nineteenth Judicial District Court it was decreed 
that the injunction be dissolved, with costs, that the sale enjoined be 
proceeded with according to law, and that defendant’s-right of action on 
the injunction bon for damages be reserved to him. 

The appellee, in his answer to this appeal, asks that the judgment 
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of the lower court be amended, and that this Court may render judg- 
ment against the principal and sureties on the injunction bond, for 
special damages as attorney’s fees of $400, and ten per cent legal 
damages on the amount of the note on which the writ is based, and that 
in other respects the judgment be maintained. 

The allegations furnishing the ground on which the appellants 
sought their injunction, were as follows: 

1st. Want of notice to pay or notice of seizure to plaintiffs in in- 
junction. 

2d. Because the note, the payment of which is sought to be en- 
forced by the writ of seizure and sale, is not the property of the seizing 
creditor, Lanahan, who cannot, therefore, sue as owner. 

3d. That the note is secured by a mortgage on the whole planta- 
tion lying on both sides of the Bayou Teche; that the property seized 
and advertised for sale is only a portion of that mortgaged to secure 
the payment of the note; that the mortgage résts on the whole prop- 
erty, and plaintiff cannot sell a portion of the mortgaged premises to 
pay the entire mortgage debt, which rests alike on the whole; that the 
whole property should contribute to the payment of the debt, and 
should be seized as an entirety, and that the mortgage cannot be 
divided, being, in its nature, indivisible. , 

The only one of these grounds on which there is any testimony in 
the record, or which scems to have been seriously or earnestly contended 
for by the appellants, is that in regard to the indivisibility of the mort- 
gage as affecting the right to proceed under the seizure and sale against 
the portion of the plantation owned by the appellants. Appellants stren- 
uously urge their right to have the property which was sold to Sanders 
and wife subjected to discussion, and indeed the claim of discussion seems 
to us to constitute the gist, if not the sole object, of this litigation, as far 
as appellants are concerned. It is very clear to us, that the right of 
discussion which a third possessor under certain circumstances is entitled 
to cannot be exercised by appellants in this case. This plea cannot be 
invoked in a case in which a special mortgage is sought to be closed on 
property affected by the clause of non alienation. In Bayley vs. Tate, 
10 Rob. 45, the court held: “ The position that, as there was other prop- 
erty, subject to the same debt, which had been surrendered by the 
mortgagor, no recourse could be had against the plaintiff until that was 
exhausted, or accounted for, is quite untenable. The plea of discussion 
cannot be opposed to a creditor holding a special mortgage ; nor could it 
be contended that the property held by the plaintiff was liable only for its 
pro rata proportion of the debt. Each and every portion of the property 
mortgaged, is liable for each and every portion of the debt. The mort- 
gage is tota in toto, et tota in qualibet parte.” In Bosley vs. Hayes, 31 A. 
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789, the foregoing doctrine is distinctly reiterated. In the case before us 
there was, as a part of the consideration of their purchase, an assumption, 
by the purchasers of the property seized, of the note on which the pro- 
ceedings of seizure and sale were instituted, and in addition to the 
special mortgage securing the purchase price, this same property was 
affected by and burdened with the assumption of the note described, and 
as a matter of fact the appellants were not injured by the direct proceed- 
ing on the note, affected by the original special mortgage. Leaving out 
of consideration, the verbal agreement or understanding between Torian 
and Sanders (of which Burgess seems to have been fully cognizant), we 
think, under the authorities we have quoted, that the plaintiff in the 
proceedings of seizure and sale had the right to enforce his mortgage 
and vendor’s privilege on the portion of the property held by these 
appellants, and was not obliged to enforce it upon the whole of the 
mortgaged property as an entirety. It is not material to consider 
whether Burgess acted as agent of his wife or in his own right, in the pur- 
chase of the property, or while agent of his wife ; the understanding was 
had by him that Sanders’ land was not to be affected by the mortgage 
in favor of Torian; itis clear, that the assumption by him of the note 
given for the purchase money bound him, and the property thus acquired 
by him was burdened with this assumption, and Mrs. Burgess took it 
from him cum onere, and he could transfer to her no rights which he 
did not possess, and as to this property it remained in her hands subject. 
to all the obligations which he, during his ownership, had imposed 
on it. 

In regard to the claim for damages growing out of the injunction 
and its dissolution, we regard the question as no longer an open one. 
This Court in Dejean vs. Hebert, 31 An. 729, held: “The order of seizure 
and sale is so far a judgment, that it can be appealed from ; but it is not. 
a judgment in the true legal sense of the term; it does not possess 
all its features. It is granted without citation, decides no issue, adjudi- 
cates no right in addition to these mentioned in the act, and the party 
enjoining such an order can—with his surety—be held liable but by an 
action on the bond.” Soin Thompson vs. Lemelle, just decided at this 
term, we have maintained this principle, and regard it as sound and 
settled. The right to claim damages on the bond has been properly 
reserved to the appellees, in the judgment of the court a qua. 

The judgment of the lower court is therefore affirmed, at costs of 
the appellants in both courts. : 
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No. 1094. 
MaraGaret E. MoreGan, WIFE, vs. DomMInigvE LALANNE. 


Defendant, having a judgment against Plaintiff, as heir of her father, fora certain sum of 
money, to the extent of her interest in his succession, cannot execute that judgment until 
Plaintiff's interest in her father’s succession has been liquidated and ascertained. 

Property of a succession cannot be seized by a writ of fieri facias. 


PPEAL from the Thirteenth Judicial District Court, parish of St. 
Landry. Hudspeth, J. 


John E. King for Plaintiff and Appellee. 
Henry L. Garland for Defendant and Appellant. 

First—A benificiary heir is required, after judgment against him, to 
show that the estate which he inherits is less than the amount 
claimed of him. 

Second—After assets to sufficient amount to discharge the claim are 
shown to belong to estate inherited by him, the burden is on him to 
show liabilities of the estate. 





The opinion of the Court was delivered by 

Levy, J. The appellant, D. Lalanne, was evicted in suit No. 10,346 
by judgment of 12th March, 1877, by one Daniel McDaniel, of certain 
property which he acquired in 1862 from David Morgan, of whom the 
plaintiff is the only heir, and of whose estate she is administratrix. In 
the suit resulting in that judgment of eviction, Lalanne called plaintiff, 
appellee, in warranty as administratrix and as beneficiary heir of David 
Morgan, and there was judgment in his favor over and against her, in 
these words: “ That defendant, Dominique Lalanne, do have judgment 
against his warrantor Margaret E. Morgan, wife of Benjamin Wood- 
worth, as heir of David Morgan, deceased, and as his administratrix, 
to the extent of her interest in the estate of her father, suid David Mor- 
gan, deceased, for and recover over against her thirteen hundred and 
thirty-three dollars and thirty-three cents, with interest thereon at eight 
per centum per annum from the date of this judgment, and the further 
sum of two hundred dollars, counsel fees.” In April, 1879, Lalanne 
took out an execution against the plaintiff, and seized the property of 
the plaintiff which she had acquired at a succession sale of David Mor- 
gan. Thereupon she sued out a writ of injunction, whereby the sale of 
the property seized was enjoined. The grounds on which she seeks 
this injunction are: That the seizure is illegal, null and void, and the 
sale would be illegal and void, because the judgment. in said suit is 
against her as heir of David Morgan, deceased, and as administratrix 
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of his estate, to the extent of her interest in the estate of her said 
father for $1333 33 with interest, etc., and for the further sum of $200, 
counsel fees ; that said judgment cannot now be executed, because the 
estate of David Morgan is unsettled, and it cannot be determined what 
her interest as heir is in said estate, and that her interest therein will 
be very small if any, and she believes is insolvent and nothing will 
be coming to her as heir. Defendant, herein, in his answer, avers : That 
if the plaintiff is relievable of payment of a part or whole of said judg- 
ment, it was incumbent upon her to establish the fact within the time 
allowed to her; that having neglected that duty within the time, she is 
debarred from doing so now, and is unconditionally bound ; that the 
property seized is a part of her inheritance as sole heir of David Mor- 
gan, and, if yet in the ‘estate of David Morgan, would be sold to satisfy 
his debt, which is the debt of the plaintiff, his only heir; and that she 
should not hold a property which comes to her directly from the estate 
of David Morgan and which she seeks by injunction to shield from pur- 
suit of his and her creditor. Defendant prays for dissolution of the 
injunction, and for damages of ten and twenty per cent, and $100 as 
attorney’s fees. 

It appears from the record that the succession of David Morgan is 
still unsettled and is under administration by the appellee. The judg- 
ment is against her as heir, and as administratrix of the estate of David 
Morgan, for the sum of $1333 33, and $200, to the extent of her interest 
in the estate of her deceased father; her liability as heir is therefore 
limited by such interest, the judgment against her as administratrix, 
affects the estate of her father which may be in her hands and under 
her administrative control. To enforce the judgment against the suc- 
cession the law points out the proper manner. If there is property of 
the succession remaining undisposed of, the creditor may obtain an 
order for its sale with the view to payment of its debts, and the ad- 
ministratrix may also be compelled to file an account and distribute the 
residue after payment of privileged debts among the creditors according 
to the rank of their claims. Only in the cases, specially provided by law, 
can specific property of a succession be seized by a mortgage creditor 
by executory process. As to the judgment against appellee, Margaret 
E. Morgan as heir, it is qualified and confined in its operation, “ to the 
extent of her interest in the estate of her father David Morgan, de- 
ceased ;” it is not against her unconditionally, and before it can be exe- 
euted as to her own property, the extent of this interest must be 
definitely ascertained. Her liability and responsibility under the judg- 
ment is limited to the amount which she may receive as heir. This 
liability is susceptible of being fixed. The judgment creditor can as- 
certain it by applying for an order of court whereby she can be required 
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to file her account of administration and thus show the amount which 
she has received, or to which she is entitled, as the sole heir in the suc- 
cession, and his rights as judgment creditor can then be enforced 
against her both as administratrix and as beneficiary heir, as the con- 
dition of affairs may justify. If the effects of the succession have been 
disposed of, she is responsible for the proceeds, after payment of the 
debts of the succession on an account duly homologated, and the cred- 
itors may proceed against her, as administratrix, and her sureties on 
her bond as such, if she does not apply these proceeds properly, or he 
may proceed against her by the seizure of her own property to satisfy 
his judgment to the extent of the amount shown by the account to 
have fallen to her as heir, but only to that extent. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be affirmed with costs. 

















CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of Louisiana, 


IN NEW ORLEANS, DURING THE YEAR 1880, and not reported in full. 





No. 6504—Geo. C. Norcross vs. Adam Betz. 

No. 6506.—Geo. C. Norcross vs. Patrick Burke et al. 

No. 6512—Wm. Terrill, for use of, vs. Jas. Terrill et al. 

No. 6519—Geo. C. Norcross vs. Pierre Lacoste et al. 

No. 6520—Geo. C. Norcross vs. Pierre Lacoste et al. 

No. 6533—Geo. C. Norcross vs. Mr. and Mrs. P. Remenda. 

The above cases present substantially the same points as that of 
Fischel vs. Mercier, reported at page 704 of this volume. 





No. 7614—Sarrat vs. L’Hote. 

No. 6396—Tupery vs. Harper. 

No. 6299—W. C. Hardwicke vs. M. L. Shelby. 

For the reasons assigned in the case of the Louisiana Ice Company 
vs. State Bank, No. 5680, latelv decided, these cases are ordered to be 
‘transferred to the Courts of Appeal for the Parish of Orleans. 





No. 7668—A. Hero, Jr., vs. Nicholas Connell et al. 

No. 7809—John Schneckenberger vs. City of New Orleans. 
No. 7810—A. Frederick vs. City of New Orleans. 

No. 6397—James Stafford vs. W. P. Harper, Sheriff, et al. 
Transferred to Court of Appeals. 





No. 6745—Bernard Wooman vs. Widow George Miller. 

No. 6765—Catherine Zigler vs. Mutual Aid and Benevolent Life 
Insurance Association of Louisiana. 

Transferred to Court of Appeals for want of jurisdiction. 





No. 6487—Mrs. Marmu vs. A. Bounet. 
Amount less than $1000. Claim for damages fictitious. T:ansferred 
to Court of Appeals, 





No. 6275—J. A. Willard et al vs. George Shorey. 
No. 6420—Cairo Box & Basket Co. vs. John W. Hillman. 
No. 7749—A. B. French & Co: vs. Thomas H. Davidson. 
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No. 6425—Lawrence Duffy, Liquidator, vs. John Lange. 
No. 6404—Joseph Llado vs. John Robinson. 

No. 6644—R. King Cutler vs. 8. S. Carlisle. 

No. 6643—Andrew Schneider vs. Mrs. 8. Bone. 

No. 6386—Thompson & Seymour vs. City of New Orleans. 
No. 6623—Richard Milliken vs. C. A. Miltenberger. 

No. 6410—Christie Connell vs. Mrs. Mary P. Foucher. 
The above cases involve only questions of fact. 





No. 7902. 
State of Louisiana ex rel. Heirs of Jacob Hoover vs. Judge of the Ninth 
Judicial District Court. 


Mandamus refused to compel a District Judge to have a case before 
him tried by a jury. 





No. 7937. 
State of Louisiana ex rel. Guesnard vs. Judge of the Twenty-Third 
Judicial District Court. 
Writ of Certiorari refused. 





No. 7940. 
State of Louisiana ex rel. Van Wickle vs. Judge of the Twenty-First 
Judicial District Court. 
Prohibition refused. 





No. 7939. 
State cf Louisiana ex rel. Bloomer vs. Judge of the Eighteenth Judicial 
District Court. 
Certiorari and Prohibition refused. 





No. 8037. 
State of Louisiana ex rel. Willis Hopkins vs. W. W. Bradley, Sheriff. 
Application for Habeas Corpus refused on the face of the petition. 





No. 7938. 
State of Louisiana ex rel. J. Benjamin Chandler vs. Auditor, Treasurer, 
Attorney General, et al. 
Application for Mandamus and Prohibition refused for want of 
original jurisdiction. 





No. 7953. 
State of Louisiana ex rel. F. Lamarque vs. N. H. Rightor, Judge of the 
Sixth District Court. 
Application for Prohibition refused. 
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No. 7951. 
State of Louisiana ex rel. Francois Lamarque vs. Judge of the Sixth 
District Court. 


Application for Prohibition refused. 





No. 7950. 
State of Louisiana ex rel. F. D. Seghers vs. Judge of the Second 
District Court. 
Application for Mandamus refused. 





No. 6481. 
State of Louisiana ex rel. C. C. Hartwell vs. Geo. B. Johnson. 
Mandamus refused, relator not having proved his case. 





No. 8099. 
State of Louisiana ex rel. Weber vs. N. H. Rightor, Judge. 


The refusal of the lower court to decide in a particular manner cannot be controlled by 
Mandamus. 





No. 7976. 
State of Louisiana ex rel. F. J. Stokes vs, E. K. Skinner, Judge. 
Certiorari refused. 





No. 7969. 


State of Louisiana ex rel. Henry Dandridge, praying for Habeas Corpus. 
Habeas Corpus refused for want of appellate jurisdiction. 





No. 7892. 
State of Louisiana ex rel. C. F. Falkenstein vs. John Fitzpatrick, 
Criminal Sheriff. 
Application for Habeas Corpus refused for want of original juris- 
diction. 





No. 7971. 


State of Louisiana ex rel. J. M. Billgery vs. W. T. Houston and the 
Judges of the Civil District Court, parish of Orleans. 


This Court will not interfere with the discretion of an inferior court in appointing a tutor. 


Prohibition refused. 
No. 7538. 


Howard & Preston vs. Patrick A. Finney and Thos, O’Neil. 


Forbearance in suing on a matured note is not such granting of time as, in law, discharges 
the surety. 
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No. 7889. 


State of Louisiana ex rel. W. P. Ames vs. Judge of Second District 
Court. 


This Court cannot compel the judge of a lower court to render a certain decision, and thus 
divest him of his judicial discretion. 





No. 6619. 
Alfred Keen vs. S. S. Carlisle. 


This Court has not jurisdiction of this case ratione materic, the 
evidence showing that the amount involved in the principal demand is 
less than $1000, and that the reconventional demand is mainly fictitious. 





No. 7647. 
Kelly & Lazarus vs. H. 8S. Buckner. 
Value of lawyers’ services. 





No. 7896. 


State of Louisiana ex rel. Don A. Pardee vs. Judge of the Fourth Dis- 
trict Court. 


The rights of the relator have been fully inquired into and finally 
adjusted in the case of State ex rel. Hernandez vs. Don A. Pardee, 
Judge, lately decided. 


No. 7699. 
State of Louisiana ex rel. John Pasley vs. Recorder of Mortgages et al. 


The writ of Mandamus is only intended to enforce a clearly recognized right and compel the 
performance of a ministerial duty with respect to that right. It is tosupply the want of 
any otber adequate remedy, not to supersede the ordinary forms. 

The right to have a privilege or mortgage cancelled cannot be tested unless those having a 
real or pretended interest be made parties. 





No. 7905. 
Suu Mutual Insurance Co. vs. I. W. Patton, Mayor, etc. 


No. 7918. 
State of Louisiana ex rel. F. H. Florance vs, A. H. Isaacson et al. 
The relief asked in these cases rests upon the same principles as 
those recognized in the case of Moore vs, City of New Orleans, No. 7907, 
lately decided. 





No. 7752. 
Mrs. E. Weiser vs. Peter Blaise et al. 
On Motion to Dismiss. 
Reasons urged for dismissal of appeal insufficieat. 
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No. 7883. 


Henry Beckemeyer vs. Margaret Eckelman. 


On Motion to Dismiss. 


No days of grace allowed on term granted by this Court to file 
transcript of appeal. 





No. 7681. 
Heirs of Mallerich vs. Mary Germaine. 


Writs of possession and fieri facias issued under judgment of this 
Court, arrested by Injunction. The Injunction dissolved and damages 
granted. 





No. 7619. 
Dr. O. Anfoux vs. M. L: Beebe. 


Appeal dismissed for want of appealable amount. 





No. 8047. 
Bernard Barthe vs. J. B. Camores et al. 


Appeal dismissed by agreement of both parties. 





No. 7895. 


State of Louisiana ex rel. J. J. Finney vs. Judge of the Sixth District 
Court. 


Writ of Prohibition granted by this Court to prevent the District 
Judge from entertaining or considering the application for a writ of 
habeas corpus of a prisoner under sentence of conviction in a criminal 
prosecution. 





No. 6069. 
James L. Swan vs. City of New Orleans. 


City of New Orleans not responsible for alleged damages because 
the same resulted from the execution of a contract made by an Act of 
the Legislature. 





No. 6372. 
J.J. Hays vs. City of New Orleans. 


Suit to enjoin the execution of certain judgments for city taxes, on grounds which are held 
by the Court untenable, except one, viz: that the name of the delinquent taxpayer not 
having been correctly stated in the publication which serves for citation, the judgment 
rendered thereon is null: and that in case of such constructive citations the exception 

needs not be pleaded in limine 
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No. 7885. 


State of Louisiana vs. Auguste Mannessier. 


City of New Orleans has no power to punish by fine and imprisonment the non-payment of 
licenses on trades and occupations. The Act of 1870, paragraph 19, section 72, only gives 
it such power for the punishment of trangressions of the police regulations. 





No. 8116. 


State of Louisiana ex rel. Harper vs. Judges Court of Appeals for the 
Parish of Orleans. 


Certiorari refused on face of the petition. 


No. 7482. 


Succession of Ann Frye. On Opposition to Tableau. 





On motion to dismiss, decided by the late court. 

An Administrator appealing from the judgment recognizing the claim of a creditor, is re- 
quired to give bond for snch an amount only as may be fixed by the Judge, to cover 
costs. Affirming 30 An., 282 

On the Merits. 


The case presents only issues of fact. 





No. 8008. 


State of Louisiana vs. Sevilla Hall. 


Criminal case in which appellant has made no appearance in this Court, and the record con- 
tains no motion for new trial or in arrest of judgment, no bill of exceptions and no as- 
signment of errors. 





No. 8024. 
Succession of Francoise Rochinault, Wife of Jean Sabatier. 


No. 8075. 
Joseph Raymond vs. Thos. Froeber et al. 


In the two above cases Motion to dismiss appeal denied. 








MON ROE. 
No. 964. 
State of Louisiana vs. Ben John, alias Ben Lewis. 


Criminal prosecution for burglary and larceny. 
Appeal from verdict and judgment. 


No bills of exception, no motion for new trial or in arrest of judgment 
and no assignment of errors: ergo, no complaint before this Court 
against verdict, sentence or judgment. 
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OPHLOVUSAS. 


No. 1072. 
Martin Keough et al. vs. Colbert W. Foreman. 


Suit for settlement of partnership. Report of Auditors of account by no means conclusive 
In suits of this sort the fullest and freest inquiry is demanded, and rales of evidence 
must be so construed as to facilitate a thorough investigation of the facts. 


No. 1076. 
Morgan’s La. and Texas R. R. and §. S. Co. vs. Bourdier & Bellesein. 
Matter in dispute not exceeding $1000, case transferred to Court of 
Appeals. 
No. 1085. 
Emile A. Simoneaud vs. Mrs. Amarante Schexnayder. 


This cass involves only a question of fact. 


No. 1098. 
Otto A. Weber et al. vs. G. R. Harris et al. 


Tax sale invalid for want of proper assessment. No tender of amount paid for taxes neces- 
sary when the exact amount to be refunded is not known, and the amount paid was for 
taxes upon the property sold and other property of the same owner. 


No. 1103. 


Lucinda R. Stephens, Widow, Tutrix, et al. vs. Ernest Morrow. 
Petitory action. The evidence shows clearly the title of the property to be in defendant. 








SHREVEBIPWORT. 
No. 21. 
C. Flournoy, Undertutor, vs. J. D. Cawthorn, Sheriff, et al. 


Case remanded for enquiry whether money alleged to have been loaned to a married woman 
under authority of the judge, was or not, in point of fact, loaned to the husband. 





No. 22. 
A. G. Hodge, Tutor, et al. vs. Tom Grigsby et al. 

City of Shreveport intervening in this case to claim the land in controversy, on the ground 
that ‘‘she then had pending before the Commissioner of the General Land Office of the 
United States an application to patent to her said lot No. one,”—discloses no cause of 
action. 


No. 31. 
State of Louisiana vs. Percy Baker et al. 
Suit on tax-collector’s bond and against the sureties. Defense of 
the latter on grounds altogether untenable. 


No. 41. 
State of Louisiana ex rel. A. Blum vs. A. Currie, Mayor of the City of 


Shreveport. 
Prohibition refused. 


84 





















INDEX. 


ABSENTEES. 


1, One who sues as curatrix of an absentee for the property of, the lat- 
ter, cannot receive any portion of the property until she has given 
security. 

The curatrix of an absentee has a right to accept, sue for, and re- 
cover, any legacy or inheritance which may have fallen to him. 

Delphine Dolhonde, Curatrix, vs. Emile Pierre Lemoine et al.,. 
251. 

2. The death of an absentee who is less than one hundred years old is. 
never presumed. It must be clearly shown. 

The testimony as to the death of an absentee, of a witness whose only 
information on the subject is derived from letters which were not. 
produced, and the absence of which was not accounted for, and 

‘from the fact that the family of the absentee had acted on the be- 
lief of his death, when the acts implying the belief are not men-. 
tioned, is not admissible in evidenze. 

Marcelite Martinez, Widow Louis Berlier et al., vs. Succession of 
Adolphe Vives, 305. 


ACTION OF REVENDICATION. 

1, An action against a succession, for the recovery of movable prop- 
erty or of a fund susceptible of identification, is an action of re- 
vendication, which might not be defined to be a real action, but is 
closely allied to it. 

In the parish of Orleans, a court of ordinary jurisdiction, and not the 
Second District Court, has jurisdiction of such an action. 
Adolphe Bouchard vs. E. T. Parker, Public Administrator, 535. 


ADMINISTRATORS, CURATORS AND EXECUTORS. 
1. The executrix cannot be held liable for the difference in value be- 
tween the first appraisement of succession property in the inventory 
thereof, and the price for which it sold under a second and third 
appraisement, ordered by the court, in the absence of all proof of 
fraud, or evidence of unfairness of price. 

An account of an executrix cannot be opposed on the ground that she 
has not sold the succession movables, when it appears that she has 
debited herself with their value. 

When it appears that it was necessary to employ a surveyor to make 
plans of succession property in order to effect their sale, the execu- 
trix will be allowed a reasonable charge for the work. 
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ADMINISTRATORS, CURATORS, ETC.—Continued. 

The executrix is not authorized to advertise the sale of succession 
property in more than one newspaper. 

Succession of Frederick Hautau, 54. 

2. An executor cannot at the risk of the succession carry on planting 
operations, and contract in so doing debts so as to bind the estate. 

Florsheim Bros. vs. Thomas Holt, Executor, 133. 

8. The administrators will be liable for any loss that may result from 
their failure to comply with the order of the Court, which required 
them to take notes with two sureties, for property of the succession 
sold by them. 

Administrators are responsible for debts due the succession, no 
longer collectible, which they might have collected by proper dili- 
gence. 

Succession of Dominique Coco. On Oppositions to Tableau of 
Administrators, 325. 

4, Mere illegality in the appointment of an administrator or curator, 
will not vitiate the acts done under it. The acts of the officer in 
such case are valid, although he should have been illegally ap- 
pointed. 

The fact that the officer appointed to administer a vacant estate is 
styled an administrator, instead of curator, does not render void 
his acts. The duties of these two officers are substantially the same. 

The legality of the appointment of an administrator cannot be ques- 
tioned by way of opposition to his account. 

The appointment of one who is at the same time an ordinary and a 

~ commercial partner of deceased, as administrator or curator is not 
absolutely void. 

In the settlement of the accounts of the administrator or curator of 
a vacant estate, minor heirs who are absentees, are properly repre- 
sented by the attorney of absent heirs, and a tutor ad hoc should 
not be appointed for them. ; 

In the Matter of the Estate of John F. Altemus, 364. 

5. It is too late to urge an objection to the legality of the appointment 
of an Administrator, in an Opposition to his final Account, when it 
appears that he was regularly appointed by a competent Court. 

Succession of Edward Herron. On Oppositions to Final Ac- 
count, 835. 

6. The creditor of a Succession, who has obtained judgment against 
the Administrator thereof, to be paid from the funds in his hands, 
can coerce payment of his claim out of the individual property of 
the Administrator, if the latter fail to satisfy the judgment from the 
funds of the estate. 


J. U. & H. M. Payne vs. Heloise Déjean, 888. 
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ADMINISTRATORS, CURATORS, ETC.—Continued. 
7. The legality of the appointment of a Curator to a succession can- 
‘ not be enquired into collaterally. His Letters of administration 
make full proof of his capacity until his appointment is canceled in 
a direct action. Reaffirming numerous previous Decisions. 
C, C. Duson, Curator, et al. vs. Lastie Dupré et al., 898, 


ALIMONY. 

So long as a final judgment, not absolutely null and void, which de- 
crees a divorce between a certain man and woman, remains in force, 
the woman caunot maintain a suit for alimony. Until the judg- 
ment of divorce has been annulled, the claim for alimony is pre- 
mature. Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 


APPEAL. 

1. Notice of a motion to dismiss an appeal by posting on the bulletin- 
board of the court is not sufficient, where the names of counsel for 
appellant do not appear in the list of cases posted. 

Where a party to an appeal dies, no further proceeding can be had on 
the appeal until his legal representative hus been made a party by 
permission and order of the court. 

Where the term of office of a public officer, appellant in his official 
capacity, expires pending the appeal, his successor in office must be 
substituted as appellant. 

Louisiana Mutual Insurance Company vs. Antonio Costa, 1. 


2. The lower court having fixed the amount of the appeal bond ata 
certain sum may, before the execution of the bond, change the 
amount. 

The motion to dismiss an appeal must, in all cases, be made within 
three days after the filing of the transcript. 
Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 


3. Where a delay toa certain day in term-time has been granted to 
an appellant to file the transcript of appeal, and he omits to file it 
on or before that day, the appellee may have the appeal dismissed, 
even though it appear that the last day of the delay was a legal 
holiday, ard that the Supreme Court was consequently not in 
session. 

Sun Mutual Insurance Company vs. Tom Bynum et al., 28. 

4, The Supreme Court will notice ex proprio motu that the amount in 
dispute is not sufficient to give it jurisdiction. 

The matter in dispute, on which the jurisdiction of the Supreme 
Court depends, is the thing demanded in the petition. 

In determining the amount in dispute, the interest which has accrued 
up to the date of bringing the suit must be added to the principal. 
Interest subsequently accruing is not to be estimated. 
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APPEAL—Continued. 

Where the Supreme Court has not jurisdiction of a case, it can make 
no order except to dismiss the appeal. 

W. N. Rogers vs. W. F. Goldthwaite, 48. 

5. An appeal will lie from a judgment homologating the proceedings 
of a family meeting recommending a compromise relating to the 
interests of a minor. 

In reviewing a judgment of a lower court the Supreme Court will 
consider no record, document, or act, which was not in evidence 
before that court when its judgment was rendered. 

The Supreme Court will not inquire into the effect of a judgment as 
to those not parties to the proceedings leading up to the judgment. 


The homologation of the proceedings of a family meeting ratifying a 
compromise involving the interests of a minor, will be set aside on 
appeal, when it appears that the lower court, at the date of the 
homologation, had no evidence before it going to show whether the 
compromise would injure or benefit the minor. 

Succession of Henry J. Forstall, 97. 


6. Where an appeal is taken by motion, citation is unnecessary, even 
though prayed for, and ordered. 

Where an assignment of errors is filed within ten days from the filing 
of the record it is in time to prevent the appeal from being dis- 
missed, even though a motion to dismiss was made before the filing 
of the assignment. 

A motion to dismiss an appeal on the ground of acquiescence in the 
judgment appealed from will not be considered when there is no 
evidence of such an acquiescence in the record. 

The fact that the defendant has executed the judgment is no ground 
to dismiss an appeal from that judgment taken by a third person. 

State ex rel. W. F. Blackman vs. W. A. Strong, mae of State, 
173. 
7. The Supreme Court cannot amend a judgment, as between the ap- 
pellees. 

The judgment against a succession cannot be amended by the Supreme 
Court so as to increase its amount, except contradictorily with the 
legal representative of the succession. 

Sarah E. Vance et al. vs. Sarah E. Vance, Executrix. G. W. Sentell 
& Co. Intervenors, 186. 


8. A suit enjoining the execution of an act of the Legislature, and 
claiming over $500 damages, was appealable under constitution of 
1868, and will, under that of 1879, be transferred to the Circuit 
Court, and not dismissed. 

Frangois Lamarque vs. City of New Orleans, 276. 
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APPEAL—Continued. 


9. 


10. 


11. 


12. 


The decree of the probate court overruling an exception filed by an 
executor to the opposition to his tableau made by the forced heirs, 
whose legitimes as alleged, were not impaired by the legacies and 
charges on the tableau, is an interlocutory decree which works no 
irreparable injury to the executor, and from which, therefore, he is 
not entitled to a separate appeal. 

State ex rel. H. O. Ames, Executor, vs. Judge S2cond District 

Court, etc., 300. 
It is the province of the judge to fix the amount of the bond to be 
given for a devolutive appeal; and where the bond given by appel- 
lant is for an amount less than that fixed by the judge, the appeal 
will be dismissed. 
Widow and Heirs of Beaird v3. Szmpronius Russ, 304. 

When the claim of an intervenor was for the ownership of things 


* seized, amounting in value to more than $10)0, the Suprem?2 Court 


has jurisdiction. 
Flash, Lewis & Co. vs. L. Schwabacker & Co., A. Levy, Inter- 
venor. 
Where defendants appeal suspensively and give bond, the plaintiff 
may test in the court below the sufficiency of the sureties, and 
an appeal will lie from a judgment sustaining their sufficiency. 


When the law requires a surety to be given, it does not intend a mere 


13. 


14. 


formality to be gone through. It intends to give the creditor some- 
thing that will be available to pay his debt. 

Vredenburg vs. Behan et al., 475. 
An appeal-bond, which contains no mention of the title to the suit 
or matter in which the judgment appealed from was rendered, nor 
of the date of the rendering and signing of the judgment, nor of 
the name of the party in whose favor it was rendered, nor of the 
party cast in the suit, is radically defective, and cannot support the 
appeal. Succession of Mrs. Jennie Ames Walker, 525. 
The law is substantially complied with, when three partial Tran- 
scripts of Appeal have been filed in the Supreme Court under the 
same number of the Docket, and the Certificate of the Clerk, 
attached to the third Transcript, states that said third Transcript, 
together with the first and second, contains all the proceedings had, 
all the evidence adduced, and all the documents filed in the lower 
Court. 


Appellants are not bound to mention the names of the Appellees in 


their Petition for Appeal. It is sufficient for them to pray that the 
Appellees be cited ; and it is the duty of the Clerk to issue citations 
to all those whom the record shows to be the Appellees. 


When, out of a number of Appellants, some have acquiesced in the 
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15. 


judgment appealed from, it is no reason to dismiss the Appeal as to 
those who have not acquiesced. 
Valentine Vredenburg et al. vs. W. J. Behan et al., 561. 

It is well settled that, where a third person enjoins the seizure 
under writ of ji. fa. or seizure and sale issued against another, on 
the ground that the property belongs to him, the matter in dispute 
is the property and the ownership thereof, and the right to appeal 
is regulated by the value thereof. 


In such a case, the Plaintiff’s affidavit is sufficient to show the value 


16. 


of the property and maintain the Appeal. 
Amedée Testart vs. Hypolite Belot et al., 603. 

Testimony taken on the trial of acase by a phonographer, under 
the provisions of Act No. 94 of 1876, is testimony taken in writing, 
although the phonographic notes of the officer may never after- 
wards have been transcribed or translated into ordinary writ- 
ing, owing to some accident. In that case, the Appellant is not 
compelled to have the statement of facts made out, which Article 
602 of the Code of Practice requires. 


The fault of the insufficiency of the Record, under such circumstances, 


17. 


not being imputable to Appellant, HELD that the Appeal should not 
be dismissed, but the case remanded for a new trial. 

Mrs. Mary A. Nichols, Natural Tutrix, vs. Drury A. Harris, 646. 
When the Appellant prays for citation in his petition of Appeal, the 
failure of the Clerk to issue it, or of the Sheriff to serve it, shall not 
be attributed to the fault of the Appellant without proof of some 
sort of omission on his part, which prevented the performance of 
their respective duties by these officers. 


The law which limits the right of appeal to one year after the date of 


18. 


19, 


judgment, does not require the Appellee to be cited within the year. 
The Appeal must be demanded and the Bond given and filed before, 
but the Appellee may ke cited, after the expiration of the year. 
Ulman & Co. vs. Briggs, Payne & Co. and James M. Lewis, 655. 

In order to adjudicate upon the issue presented in this Motion to 
dismiss and the Answer thereto, it would be necessary for the Su- 
preme Court to take cognizance of the evidence annexed to those 
pleadings, which is in pais and dehors the transcript. It cannot con- 
stitutionally be done. It makes no difference that evidence is before 
the Supreme Court by consent of Counsel and that the facts are not 
disputed. 


E. Tanneret vs. Merchants’ Mutual Ins. Co., 663. 


This being a case in which the right of office is involved, the Appeal 
should have been made returnable in ten days from the rendition of 
judgment by the Court below. ' 
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Our jurisprudence is settled on this point, that when the appellant 
suggests an improper return-day, which is adopted by the Judge in 
the Order of appeal, it is an error imputable to the former and not 
to the latter, and the Appeal should be dismissed. 

W. L. Wooton vs, Alcée LeBlanc, 692. 


20. Although the Defendant has not appealed from the judgment dis- 
missing his Reconventional demand, he may, in his Answer to 
Plaintiff's Appeal, pray that the judgment of the lower Court be so 
amended as to recognize and enforce his said claim in Recon ven- 
tion. The Supreme Court will, in that case, revise the judgment of 
the lower Court also on the point of Defendant’s Reconvention. 

Charles Lange vs. Mrs, A. B. Baranco, 697. 


21. The surety on the Bond given to release the property attached, 
does not occupy the same position as one on an Injunction bond ; 
he is not a party to the suit, and, therefore, may be a legal surety 
on the Appeal Bond. 

A, B. French & Co. vs. Thos. H. Davidson, 718. 


22. When the Supreme Court decides in one Appeal all the issues pend- 
ing between the same parties in another Appeal, those issues are 
definitively disposed of, and the execution of the judgment appealed 
from cannot be retarded by the existence of the other Appeal, 
taken in same case and from the same judgment. The judgment of 
this Court, in such a case, is final. 

Wm. M. Gillaspie, Administrator, et al., vs. Lem. Scott, Sheriff, 
et. al., 767. 

23. It is not indispensable that the Petition of Appeal should contain a 
prayer for Citation on Appellee. 

Acceptance of service of Citation of Appeal by Counsel will be pre- 
sumed to be authorized by Appellee, until the contrary is shown 
according to law. 

The right to file a Transcript of Appeal within the three judicial days 
following the fixed return-day, has become a rule of practice, 
acknowledged by the jurisprudence of the State, which this Court 
will not disturb. 

It is not necessary that the original of the Petition of Appeal be an- 
nexed t> the Transcript. A copy is sufficient. 

Wood & Roane vs. Thomson Wood, 801. 


24. In a suit against husband and wife, in which he takes an Appeal, 
whether he is acting for himself individually, or as head and chief 
of the Community, or as legal agent of his wife, he can stand alone 
in judgment and his wife is not a necessary party to the Appeal. 

Robert E. Brannin vs. J. W. Womble, Sheriff, et al., 805. 
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25. There is no doubt that a District Court, after improvidently grant- 
i ing a Suspensive Appeal, where none should have been granted, 
may rescind the Order and issue Execution on the judgment ap- 
pealed from. 
From the rescinding action of the Court below, the Execution debtor 
would be entitled to relief in the Supreme Court by Appeal; and 
upon refusal of such Appeal, he would be entitled to a Mandamus 
and Prohibition. 
But he is not entitled, in an original application for relief in the 
Supreme Court to the Writ of Prohibition to arrest an Execution 
said to have been illegally issued. 
State ex rel. J. M. Cientat vs. Judge of the Twenty-Fourth Judi- 
cial District Court, 814. 
26. A motion to dismiss the Appeal will be denied when the reasons 
urged by Appellee require an investigation into the facts and merits 
of the case. W. J. Q. Baker vs. Henry Frellsen, 822. 
27. An Opponent to the Account of an Administrator, who has not 
appealed from the judgment of the lower Court, and who is not 
Appellee either, cannot be heard in the Supreme Court asking for 
an amendment of the judgment. 
Succession of Edward Herron. On Oppositions to Final Account, 
835. 
| 28. An Administrator cannot appeal in his official capacity from a judg- 
ment rendered in favor of the Succession which he administers, and 
against him, on his Account of administration. He should appeal, 
in such a case, in his individual name. 
J. U. & H. M. Payne & Co. vs. Heloise Dejean, 889. 
29. Under Article 81 of the Constitution of 1879, the Supreme Court 
will dismiss the Appeal when the real amount in dispute, exclusive 
of interest, is less than $1,000, as shown by the Record though the 
| Plaintiff's Petition claims more than that sum. 
Robert S. Wilkins vs. Elbert Gantt, 929. 
30. When the value of the property, of which the seizure and sale is 
( enjoined by a third person, is less than the appealable amount, the 
| claim for damages on the dissolution of the Injunction, by the Exe- 
} 
| 
i 





cution plaintiff and Injunction defendant, cannot make up the 
amount and give the Supreme Court jurisdiction of the case. 
James M. Thompson vs. Ludger Lemelle et al., 932 
31, The right to appeal is as much affected by a partial execution of 
the judgment appealed from, as it is by a full and complete acquies- 


cence in it. 
S. M. Stinson, Guardian, et al. vs. Benj. F. O’ Neal, 947. 


32. In Appeals taken before the present Constitution, it is still the 
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amount claimed in good faith which determines the jurisdiction of 
the Supreme Court, and not the matter in dispute. 


It is only over issues between appellant and appellee that the District 





33. 


34. 


35. 


36. 


37. 


Court is stripped of jurisdiction after granting an Appeal. It may 
yet grant another Appeal to one of several appellees, for the review 
of issues between said appellees. 

A, Levy vs. W. N. Collins, Sheriff, et al., 1003. 


An Appeal shall not be dismissed because documents offered but not 


introduced in evidence by the Appellee, have not been transcribed in 
the Record. 
James Stafford vs. W. P. Harper, Sheriff, et al., etc., 1076. 


Plaintiffs, with a final judgment against Defendant for more than 
$1000, seized in the hands of Garnishee property worth only $600. 
The contest is between Plaintiffs and Garnishee, both claiming a 
right of priority and preference on the property seized, and the dis- 
pute is limited to that property. The Supreme Court is without 
jurisdiction ratione materie and the Appeal is dismissed. 

Wood, Slayback & Co. vs. John Rocchi, etc., 1120. 


The amount of taxes on the property in controversy and the reve- 
nues therefrom are evidenced by the Record. It is sufficient to 
show the appealable amount in dispute. 

L. L. Mayenno vs. Mrs. J. H. Millaudon, Wife, etc., 1123. 


A motion was made in the Court a qua to dismiss the Appeal, on the 
ground that the surety on the bond was a commercial firm, which 
did not answer the requisites of the law. The lower Court did not 
pass upon this point in deciding the Rule, and reserved the right of 
Appellees to urge it before the Supreme Court. The parties not 
having appealed from the ruling, the Supreme Court cannot revise it. 


The partner who signed the name of his firm on the bond, being per- 


sonally bound and presenting the legal qualifications of a surety, the 
bond is valid and the Appeal should be maintained. 
Allen, Nugent & Co. vs. G. W. Cary et al., 1125. 
The Supreme Court will take notice ex proprio motu of the unappeal- 
able amount of the matter in dispute and dismiss the appeal. 
State ex rel. Newman, District Attorney, et al., vs. Ben Hayles, 
1135. 


38. Appeal from a judgment for $25, amount of a License tax. 








The Supreme Court is, therefore, without jurisdiction. 


The Supreme Court only has jurisdiction in such cases, when the con- 


stitutionality or legality of the tax is in contestation. 


Defendant and Appellant has not by his Answer or otherwise put at 


issue the constitutionality or legality of the tax complained of. 








a 
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Furthermore, the City ordinance imposing the tax is not in evidence ; 
had the Supreme Court jurisdiction, it could not review the judg- 
ment appealed from. 

City of New Orleans vs. W. H. Hill, 116 1. 
It is only after the appeal bond is filed that the jurisdiction of the 
Appellate Court attaches ; until then the Court a qua has full con- 
trol of the case, and can rescind an order of appeal improvidently 
granted. 


39 


Geo. W. Cary vs. Jno. P. Richardson, 1168. 

40. The Appeal in this case is dismissed for want of jurisdiction in the 
Supreme Court, because it is impossible to show in the premises, 
that the appealable interest of any of the Appellants individually or 
of all of them collectively, can be affected by the decision of the 
cause in an amount exceeding one thousand dollars. 

State ex rel. Mary W. Crean et al. vs. P. L. Bouny, Tax Collector, 
et al., 1187. 

41, The Appeal will be dismissed when granted from an order dissolv- 
ing an Injunction on bond and said dissolving order does not work 
irreparable injury. 

C. C. Live-Stock Landing & Slaughter-House Co. vs Police Jury, 
etc., 1192. 

42, Plaintiff sequestered his own mortgage notes held by Defendants. 
The latter obtained the removal of the suit to the U. 8S. Circuit 
Court. That tribunal ordered the case to be remanded to the State 
court and the notes returned to Defendants. The latter then insti- 
tuted executory process on the notes. Whereupon Plaintiff in 
sequestration suit obtained an order of court, upon a Rule to show 
cause, that the notes be returned to the sheriff, and in the meantime, 
the writ of seizure and sale should not be proceeded with further. 


Held that the latter order is only interlocutory and not susceptible of 
causing irreparable injury, and that the Appeal must be dismissed. 
Samuel H. Kennedy vs. N. O. Savings Institution, etc., 1231. 


APPRAISEMENT. 

The Sheriff in the Parishof Orleans, acting, under Sec. 67, Rev. Sta., 
as umpire between the plaintiffs and defendant’s appraisers, need 
not be sworn for the purpose of appraising the property. His oath 
of office is all that the law requires. 

Pierre Laberie.vs. Mrs. A. T. Freret, 1093. 


ASSESSMENT. 
1, The taxable value of that portion of the capital of a corporation 
represented by the shares of its stock is the market value of those 
shares. 














ASSESSMENT—Continued. 
The assessment of the “capital” of a corporation need not particular- 
ize every element of value entering therein. It need only be made 
in general terms. 
N. O. & Carrollton R. R. Co. vs. Board of Assessors, 19. 
2. After assessment rolls have been legally exposed for correction and 
closed, it is too late to object tothe methods by which the assessors 
fixed the value of the property assessed. 
City of New Orleans vs. Canal & Banking Company, 157, 
3. The Board of Assessors, under Act No. 12 of 1875, had the power to 
make assessments for previous years. 
In the absence of proof to the contrary, the Assessors must be pre- 
sumed to have performed their duty. 
State of Louisiana vs. La. Savings Bank and Safe Deposit Co., 
1136. 

ATTACHMENT. 

1, An attachment based upon Nos, 4 and 5, art. 240, R. C. P. cannot be 
maintained without satisfactory proof of some act indicating the 
fraudulent intent of defendant to place his property beyond the 
reach of his creditors, or to give an unfair preference to some of 
them. The daily selling of his goods, in the regular course of his 
business, by a permanent dealer, is not such an act, although he be. 


financially embarrassed. 
Hernsheim & Brother vs L. A. Levy, 340. 


2. The Supreme Court has no power to order the substitution of a 
sufficient, for an insufficient surety on an attachment bond. 
J. B. Durham & Co. vs. Lisso & Scheen, 415. 
3.. A voluntary absence of ten years, by one residing in this State, who 
communicates with no one relative to property owned here and 
makes no provision for its administration, and gives no information 
as to her whereabouts or intention, is good evidence of intent to 
abandon the domicile in Louisiana and justifies attachment. 

Domiciliary service of citation must be upon the defendant, or upon 
some one living in the house with defendant. 

The law does not require the copy of citation to be served on the 
attorney ad hoc in attachment proceedings. Briant vs. Hebert, 30 
An. 1128, affirmed as to duration of writ of fi. fa. 

It suffices that the attorney swear to the best of his knowledge and 
belief in attachment suits. The sufficiency of evidence, can only be 
questioned on appeal. 

The oath of the creditor is prima facie proof of the absence in attach- 
ment proceedings. 

A debtor residing in this State must be cited either personally or at 
domicile, or the judgment will be null. 

Mrs. A. A. Walker vs. Mrs. L. T, Barrelli, 467. 
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4, Where an attachment is taken out for the whole debt claimed by the 
plaintiff, a part of which only is due and exigible, the bond must be 
for an amount to cover the whole debt. A bond to cover only the 
part then due is insufficient. 

The defendant in attachment has a right to have his motion to dis- 
solve the attachment tried in a summary way. 

No implication can arise against a plaintiff that he is actuated by malice 
in suing out a sequestration when the surrounding facts furnish good 
ground to the plaintiff for the belief and fear set forth in his affidavit. 

A general agent, who is specially instructed by his principal to place 
the latter’s claim against a third person in a lawyer’s hands, and to 
take such proceedings, with or without writs and affidavits as they 
may deem proper, is authorized to make affidavits and execute bonds 
in the principal’s name in a sequestration, or attachment suit. 

A defendant has no right to claim damages for an attachment of prop- 
erty which he himself avers he has transferred to the plaintiff. It is 
immaterial whether the transfer was intended as a sale or as a 
security. 

; Allen, Nugent & Co. vs. H. 8S. Champlin, 511. 

“4 5. A creditor of the bankrupt cannot be heard to contend in the State 
courts that the attachment levied by another creditor was dissolved 
by the bankruptcy of the common debtor, because, if such were the 
case, the property attached could only be claimed by the asignee of 
the bankrupt, and not by the contending creditor. 


E. F. Golsan & Co. vs. J. R. Powell, 521. 
ATTORNEYS AT LAW. 


1. The contract of an attorney with his client to receive a contingent 
fee of ten per cent on the amount recovered is a valid contract. 

An attorney who is entitled to a certain commission on the amount 
recovered by him, which amount is evidenced by and embraced ina 
judgment, has a sufficient interest in the judgment to sue for its full 
revival. 

— Martinez, Wdw., etc., vs. Succession of Adolphe Vives, 
De 
2. Section 113, Rev. Sta., which provides for the manner in which 
attorneys from other States shall be licensed to practice in the 
Courts of Louisiana, is still in force and not repealed by Act No. 
136 of 1877. Ex parte F. A. Schaeffer, Esq., etc., 1102. 


AUCTIONEER. 

1. Where an auctioneer under an order of court, sells succession prop- 
erty which is owned in part by a minor, he is entitled to charge 
only one half of one per cent on the entire amount of the sale when 
that amount is over $2500. Revised Statutes of 1870, Sec. 160. 

Succession of P. V. Macarty. Opposition of P. J. Spear, 6. 
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BANKRUPTCY. 

1. Where one makes a surrender and is discharged in bankruptcy 
execution cannot legally issue against him on a judgment rendered 
prior to his bankruptcy. 

If he have bought at a bankrupt sale some of his own property sub- 
ject to a mortgage resulting from that judgment, he must be pro- 
ceeded against as any other third possessor, not personally liable 
for the debt. 

A creditor who proves his whole debt, as one without security, against 
a bankrupt’s estate, thereby releases any mortgage he may have. 

Henry Shorten vs. Wm. S. Booth, Sheriff, et al., 397. 


2. It was the assignment and not the adjudication in bankruptcy by the 
bankrupt court, under the late law of Congress, which dissolved 
attachments levied within the four preceding months. 

E. F. Golsan & Co. vs. J. R. Powell, 521. 


3. Under the bankrupt laws of the United States, a creditor is not 
remitted to his original right to sue at law, by the failure of the 
bankrupt to comply with the terms of his Composition. 

The State Courts have, therefore, no jurisdiction of the suit of the 
creditor. 
M. Shelly & Co. vs. G. M. Bayley and B. M. Pond, 1171. 


BILL OF LADING. 
The creditors of consignor cannot seize goods after he has lost control 
of them, by remitting the bill of la ling to consignee. 
Flash, Lewis & Co. vs. L. Schwabacker & Co., 356. 


BILLS AND NOTES. 

1. Where one is sued eo nomine as an indorser, and evidence is 
received without objection tending to show the relation of principal 
and surety, the suretyship will be enforced if the proof thereof be 
adequate. 

An accommodation indorser is entitled to demand protest and notice. 

A demand-note must be protested and notice given within a reason- 
able delay in order to hold an indorser. What constitutes reason- 
able delay depends upon the facts of each presented case, and the 
mere fact that the debt bears interest does not take it out of the 
rule. 

A delay of four years held unreasonable. 

Aug. Phielman vs. Guéblé & Nippert et al., 260. 


2. Notes indorsed in blank by the payee are payable to bearer; and 
where defendant denies that plaintiff, the holder, is the owner, 
without suggesting that lie has any defenses which could be set up 
against any other pevson whomsoever which would not be avail- 
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able against the plaintiff, it is not material to inquire whether the 
plaintiff is the absolute owner or not. 
Widow Scionneaux vs. Jos. Waguespack et al., 283. 


3. The action of the acceptor of a draft against the drawer, is one of 
indemnity and does not arise until the former has paid it. 
Wm. S. Porter et al. vs. John M. Sandidge, 449. 


BILLS OF EXCEPTIONS. 

1, Whatever may be the intent of a party in court, whose objection to 
evidence is overruled, and whatever may be the supposed effect of 
the testimony admitted, such party has a right to take a bill of ex- 
ceptions, and it is the duty of the judge to grant it. 

Requisites of Bills of Exceptions. 
State ex rel. Hamp Mullen vs. R. C. Drew, Judge, etc., 1043. 


BROKERS. ; 

1. A broker is the agent of him who employs him originally, and only 
becomes the agent of the other party when the bargain between the 
principals is definitely settled. 

Woods, Slayback & Co. vs. John Rocchi, 210. 


CERTIORARI—WRIT OF. 

1. A Certiorari should not be granted when there exists a remedy by 
Appeal. State ex rel. Weber etal. vs. E. K. Skinner, Judge, 1092 

2. Relator, having refused to answer a question propounded to him by 
the grand jury, was brought to the bar of the Criminal District 
Court of the Parish of Orleans, and there ordered by the Court to 
answer the question, which he still refused to do; whereupon he 
was committed for contempt. 

He applied for a writ of Certiorari and asked that the Supreme Court, 
in the exercise of its constitutional supervisory power, should re- 
view said proceedings and declare them null and void. 

Held that the writ of Certiorari is limited to cases where it appears, 
on the face of the record, that the proceedings complained of are 
absolutely null. In the case at bar, the record shows no irregu- 
larity in the proceedings, and it is not understood that any such 
charge is preferred against them. The application must be refused. 

State ex rel. Wintz vs. Judge Criminal District Court, 1222. 


3. The Supreme Court has the power, under Article 90 of the Constitu- 
tion, in its sound discretion, to issue a writ of Certiorari to revise 
the proceedings of a District Court, in cases where no Appeal lies 
and where serious injury might accrue for want of other legal reme- 
dies. 

State ex rel. DeBuys vs. Judges Civil District Court, etc, 1256. 


























COLLATION. 
1. One of the heirs who was a debtor of the succession for advances, 
having been adjudicated a bankrupt, the difference in his favor, if 
any, between his distributive share and his indebtedness to the suc- 
cession, passed to the assignee, and not his distributive share. 
Succession of Dominique Coco. On Oppositions to Tableau of 
Administrators, 325. 


COMMUNITY OF ACQUETS AND GAINS. 

1. Where the husband purchases in his name property during the com- 
munity for cash,and makes no declaration of intention to acquire 
for his separate estate, nor that the funds used were his separate 
means, the property falls into the community, which becomes his 
debtor to the extent of his separate funds, if used. 

The wife’s interest in the community is residuary—one-half of what 
remains after its debts are paid, whether due to third persons, or 
one of the spouses. 

The administration of the estate of the husband, involves that of the 
community. 

Pending the administration and settlement of the community, the 
wife cannot mortgage or alienate any of its effects,so as to defeat 
its creditors, or to give to her creditors a right to be paid by prefer- 
ence to, or even concurrently with, the creditors of the community. 
Any rights granted by her upon the community are, of necessity, 
subordinate to the paramount claims of community creditors. 

John B. Durham vs. Julia Williams, Tutrix, et al., 162. 


2. Where the marriage contract fixes the shares of the spouses, respect- 
* ively, in the community in proportion to the values brought by each 
into the marriage, the liability of the succession of the wife for the 
debts of the community must be in the same ratio, in the absence of 
a stipulation to the contrary. 

Succession of Dominique Coco. On Opposilions to Tableau of 
Administrators, 325. 

3.. Where the wife sues for separation of property and restitution of 
paraphernal effects, a discontinuance of the demand for separation 
is a discontinuance of her demand for a money judgment against 
the husband, since she can only obtain such judgment when she 
claims a separation of property and dissolution of the community. 

Vredenburg vs. Behan et al., 475. 

4. When the Community of acquets and gains is dissolved by the 
death of the wife, the respective interests of the surviving husband 
and of the deceased wife attach, at the moment of its dissolution, to 
the property of the Community, subject to the payment of the Com- 
munity debts. This right will be recognized if sued for in the proper 

85 
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COMMUNITY OF ACQUETS AND GAINS—Continued. 


action, and may be enforced at any time, when demanded by a par- 
tition of the property or otherwise,—even when the property is 
burdened with the usufruct in favor of thesurviving husband ; unless 
an opposition is interposed by creditors of the Community, or by 
the Administrator of the succession of the deceased wife, demanding 
security for the Community debts. 

W. R. Tugwell vs. J. L. Tugwell, 848. 


. The Executors of the deceased husband not having liquidated the 


Community between him and his surviving wife, his heirs can make 
proof of his rights against that Community, in a partition suit 
brought by the assignee of the widow in community, to divide the 
common property. 

John B. Durham vs. Julia Williams, Tutrix, et al., 968. 


COMPENSATION. 
1. One judgment compensates another though the original obligations 


upon which they are rendered were not compensable. 
LD. A. Levy vs. M. Roos, 1029. 


CONFEDERATE MONEY. 
1. When the sale of Succession property was legally ordered and made, 


and the Administrator received the price thereof in Confederate 
money, which was then the only currency in the State, he cannot 
be held liable for the said price in any other than the same Con- 
federate money. Decision in Succession of Womack, 29 An. 579, 
affirmed. 
Succession of Edward Herron. On Opposition to Final <Ac- 
count, 835. 


CONSTITUTION. 
1. No provision was specially made by the Constitution of 1879 for 


the administration of justice in the Sixth and Seventh Municipal 
Districts of the City of New Orleans, during the interval between 
the first Monday of April and the first Monday of August, 1880. 


Therefore, under the provisions of Art. 259 of the same Constitution, 


and for reasons of public order and of absolute necessity for the 
administration of justice, the laws, in existence at the time of the 
adoption of the Constitution, which placed those Sixth and Seventh 
Municipal Districts under the jurisdiction of the Second Judicial 
District Court, are still in force in that particular respect, and that 
Court, so far as those Sixth and Seventh Municipal Districts are 
concerned, is still in existence, and the Judge presiding over it, still 
in office. This order of things will remain so until the first Monday 
of August, 1880. 
State ex rel. Jos. Hernandez vs. Don A. Pardee, Judge, etc., 638. 
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2. By the adoption of the Constitution of 1879, the judiciary system 
created and established under the Constitution of 1868, ceased to 
exist at the time fixed in the new organic law. 

The Fourth Judicial District Court was, therefore, out of existence 
after the first Monday in the month of April, 1880, and the Judge, 
who had presided overit up to the moment of its extinction, could 
not pretend to hold over, until his successor was appointed ; his 
own Official existence, like that of his Court had terminated. 

State ex rel. John A. Cheevers vs. Henry L. Duffel et al., 649. 


3. Articles 258 and 259 of the Constitution of 1879 construed. 

Under their provisions, the terms of office of incumbents at the time 
of the adoption of the Constitution, are only continued until their 
successors are appointed and qualified, and nolonger. The decision 
in Sigur vs. Crenshaw, 8 An. 401, re-affirmed. 

The Public Administrator of the Parish of Orleans is embraced within 
the terms “ officers of the State.” 

Dan. A. Wilson vs. P. S. Wiltz, 688. 
4, The punitory Section of Act No. 44 of the Legislature of 1879, rela- 
tive to the sale of Lottery tickets in this State, was not abrogated 
by Article 167 of the Constitution. 
State ex rel. Carcass vs. Judge of First District Court, 719. 


5. Act No. 540f the Legislature of 1880, providing for the qualifications 
and for the selection of jurors throughout the State, is not violative 
of Articles 29, 30, and 47, of the Constitution of 1879. 

State of Louisiana vs. Mary Jane Henderson, alias Williams, 

ide 

Public officers appointed by the late Governor shall hold their offices, 
under the provisions of the present Constitution, until their suc- 
cessors are duly appointed and qualified. 


State ex rel. Attorney General vs. E. P. Rareshide et al., 934. 


' 


7. Articles 191 and 192 of the present Constitution are not self-opera- 
tive. 

The provisions of Act No. 7 of the Legislature of 1870 and of the laws 
amendatory thereof, for the election of the Mayor and Administra. 
tors of the City of New Orleans, are still in force. 

The municipal election held in the City of New Orleans for the Mayor 
and Administrators thereof, on the second day of November, 1880, 
is legal and valid. 

State of Louisiana vs. I. W. Patton et al., etc., 1200. 
8. Relator applies to the Supreme Court for a writ of Habeas Corpus 
on the ground that she is-illogally imprisoned by order of the 
Eighth Justice of the Peac: of the Parish of Orleans, whilst there 
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is now no such magistrate in existence, said officethaving been 
abolished by the Constitution of 1879. 

HELD that the court of the Eighth Justice of the Peace of the Parish 
of Orleans, as a police court, was not interfered with by the present 
Constitution and is still in force, subject to the future action of the 
Legislature, as provided for in Article 136 of said Constitution. 

State ex rel. Susan Walsh vs. John J. Howard, Constable, 1234. 


CONSTITUTIONAL LAW. 

1. The Constitution of 1879 was not operative from the date of its 
adoption by the convention, but only from its ratification by the 
people as evidenced by the promulgation of the result of the elec- 
tion. 

State ex rel. Frederick Keufner vs. Mayor of Morgan City, 81. 

2. The Legislature may provide for the payment of a just debt of the 
State out of any surplus of the revenues of any particular year. 

In the absence of proof to the contrary it must be presumed that the 
revenues of each year will be sufficient to meet each and every 
appropriation made by the Legislature payable out of those rev- 
enues. 

An act of the Legislature appropriating a specific sum to reimburse 
moneys paid into the treasury through error, does not violate the 
3d section of the constitutional amendment of 1874. 

The two subjects “debts,” and “expenses,” are so germain, and con- 
nected, that a legislative provision for “a debt,” may be constitu- 
tionally made under a title expressing provision for “ expenses.” 

State ex rel. J. J. Atkinson vs. The State Auditor, 89. 

3. Article 123 of the constitution of this State invalidating as to third 
persons, after January Ist, 1870, all mortgages not recorded, is not 
in conflict with article 10 of the Constitution of the United States 
which forbids the passage of any law impairing the obligation of 
contracts. . 

Sarah E. Vance et al. vs. Sarah E. Vance, Executrix, 186. 

4, The repeal of the law authorizing a court to order the police jury 
of a parish to levy a tax to pay a judgment rendered by it, does not 
affect judgments rendered previous to the repealing act. 31 An. 765, 
affirmed. 

The law of 1872, restraining police juries from levying a tax for paro- 

- chial purposes, for any year, exceeding the 100 per centum of the 
State tax of that year, did not, previous to the 10th of April, 1877, 
affect the power of a court to order the levy of larger tax, necessary 
to pay a judgment rendered by it. 

G. B. Shields et al. vs. P. W. Chase, Tax Collector, et al. 409. 

5. It is the privilege of individuals to make contracts; but it belongs 
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to the government exclusively to provide the machinery for, and 
the modes and manner of, enforcing the contracts so made. 

Obligations resulting from lawful contracts are not only binding on 
the parties, but the State itself cannot directly or indirectly impair 
them or Jessen their value. 

The control of the State over the manner of executing or enforcing 
obligations, is absolute, provided only, that in changing remedies or 
modes of execution, the right secured by the obligation be not 
impaired or lessened in value. 

Act No. 5 of 1870, in so far as it requires registry, as a prerequisite to 
payment or levy of a tax, does not impair the obligation of the con- 
tract between the city and its bondholders. 

State ex rel. Morris Ranger vs. Mayor and Administrators of 
City of New Orleans, 493. 

6. Article 1556 of the Civil Code of 1825, by which donations inter vivos 
were revoked, up to the disposable portion, by the subsequent birth 
of children to the donor, was a law based upon considerations of 
public policy, and not passed in view of giving to the donor any 
right or privilege in any manner personal to him. Therefore, the 
Act ofthe Legislature of 1855, repealing the said Article of the Code, 
cannot be considered as having a retroactive effect, or impairing any 
obligation of contracts, or affacting vested rights. 

Mrs. Widow Simeon Perrault, Tutrix, vs. Octave Perrault, et al., 
635. 

7. Under Article 209 of the Constitution of 1879, the city of New Or- 

. leans has no power to levy a tax in excess of Ten mills on the 
dollar ; and it cannot be compelled by Mandamus to exercise a 
power which it does not possess ; unless in cases where said Article 
209 would be violative of the Constitution of the United States. 

This Constitutional limitation does not apply merely to taxes levied 
for the ordinary expenses or purposes of municipal government, 
but to all taxes levied by municipalities for any purposes whatever. 

The State Constitution, when it does not conflict with that of the 
United States, is omnipotent in its disposition, and even, destruc- 
tion, of private and social, rights ; and no Court has the power to 
question the validity of any provision of such State Constitution, 
however unwise or unjust it might be, if not repugnant, as afore- 
said, to the Federal Constitution. 

A State may pass laws divesting vested rights, without infringing the 
Federal Constitution. 

Claims arising from a tort, and not from a contract, are not pro- 
tected by the clause of the Constitution of the United States, which 
forbids a State to pass laws impairing the obligation of contracts. 
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Judgments rendered upon torts cannot, in any manner, be considered 
as contracts. 
Article 209 of the Constitution of 1879 does not conflict with the Con- 
; stitution of the United States, nor with the 14th Amendment 
thereof, so far as the Relators in this case are concerned, because 
their claim arises not from a contract, but from a tort. 
State ex rel. Folsom Bros. vs. Mayor and Administrators of City 
of New Orleans, 709. 
8. 1st. Act No. 31 of 1876, commonly known as the “ Premium-Bond 
Law,” did-not establish a gambling or lottery scheme, in violation 
of the exclusive privileges of the Louisiana Lottery Company ; and 
, now prohibited by Art. 167 of the Constitution of 1879. 
2nd. Said Act No. 31 of 1876 is not unconstitutional as a “ reference ” 
law, under Articles 115 and 116 of the Constitution of 1868. These 
Articles commented upon. 

3d. Said Act No. 31 of 1876 does not violate the Constitutional Amend- 
ment of 1871, forbidding the increase of the debt of the City of New 
Orleans. 

4th. Said Act No. 31 of 1876 does not impair the obligations of ante- 
cedent contracts and bonds of the City of New Orleans, and is not, 
on that seore, unconstitutional. 

Municipal Charters are not contracts within the sense of the Consti- 
tutional provisions prohibiting the impairing of the obligation of 
contracts. The Legislature retains full authority to amend such 
Charters, and to enlarge or diminish the powers granted thereby. 

Legislatures cannot trammel the powers of their successors by passing 
irrepealable laws. 

The proposition that, because a Legislature, in framing the Charter 
of a municipal corporation, has authorized the creation of a certain 
debt, and has provided means for securing the payment of principal 
and interest thereof, it can, in the same act, destroy the power of 
future Legislatures to extend the powers of the corporation so as 
to enable it to contract other debts and provide for their payment, 
is utterly untenable. 

The powers of municipal government are simply a delegation of the 
powers of State government; and both are, in the same manner and 
to the same extent, subjects of legislative control and discretion. 

The seventh section of said Act No. 31 of 1876, prohibiting the levy of 
any tax to pay interest on any other bond than the “Premium 
Bonds,” and repealing all laws which directed the levy of taxes for 
such purpose, is palpably and baldly unconstitutional. 

But nothing is better settled than that the unconstitutionality of part 
of a statute does not necessarily invalidate the whole. The same 
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statute, and even the same section of a statute, may contain uncon- 
stitutional provisions, and also salutary and useful provisions, not 
obnoxious to any constitutional exceptions. 

Test of constitutionality of the law in such cases. 

The doctrine of estoppel is unquestionably subject to important 
restraints and qualifications in its application to public corporations ; 
but such juridical persons are not emancipated from those great 
duties imposed by the law of natural justice and honesty. 

A law unconstitutional because it impairs the obligation of contracts, 
is only null so far as the rights of those persons are concerned, the 
obligations of whose contracts are thereby impaired. As to all other 
rights and all other persons, it is entitled to full. force and effect. 

There are cases in which a law, though unconstitutional, must be sus- 
tained, because the party who makes objection, has, by prior 
action, precluded himself from being heard against it. 

The principle is now well settled, that bonds issued by municipal 
corporations, in pursuance of legislative authority, and negotiable 
in form, have the qualities and incidents of negotiability, and that 
in the hands of bona fide holders, they are not subject to equities 
as to consideration or otherwise. 

Sth. Article 209 of the Constitution of 1879, which limits the power of 
municipal taxation to ter mills on the dollar, cannot affect the rights 
of antecedent contract creditors of the City of New Orleans. They 
are protected by the Constitution of the United States, which forbids 
the States to pass laws impairing the obligation of contracts. 

Relator, as holder of “ Premium Bonds” of New Orleans, is entitled 
to the Writ of Mandamus to compel the City officers to perform 
their ministerial duty in levying, collecting and applying the special 
tax of five mills on the dollar,as provided for by Act No. 51 of 1876. 

Lucas E. Moore vs. City of New Orleans, etc., 726. 

9. Section 12 of Act No. 119 of the Legislature of 1880, imposing a 
license-tax of $25 per month upon all traveling agents from other 
States offering any species of merchandise for sale or selling the 
same, violates paragraph 1 of Section 2 of Article 4 of the Constitu- 
tion of the United States, and is, therefore, null and void. 

J. E. McGuire, Tax Collector, vs. John P. Parker, 832. 
10. Act No. 31 of the Legislature of 1880, “ prescribing the manner of 
changing parish lines and of removing parish seats,” is null and void, 
because violative of Article 29 of the Constitution, which declares 
that : “Every law enacted by the General Assembly, shail embrace 
but one object, and that shall be expressed in the title.” 

Thesame Act No. 31 is also in conflict with Article 250 of the Constitu- 

tion, which provides that “ All laws changing parish lines or remov- 
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ing parish seats, shall, before taking effect, be submitted to the 
electors of the parish or the parishes to be affected thereby, at a 
special election held for that purpose, and be adopted by a majority 
of votes of each parish cast at such election.” 
E. R. Moore et al. vs. Police Jury Bossier Parish et al., 1013. 
11. Recognition of the great constitutional law that “no person shall 
be deprived of life, liberty or property, without due process of law.” 
State ex rel. DeBuys vs. Judges of the Civil District Court, parish 
of Orleans, 1256. 
12. The Supreme Court will not consider the question of the conititu- 
tionality of a law, unless necessary to the decision of a cause. 
; Part of the section of a law may be unconstitutional and another part 
of the same section may be constitutional. 
Parish St. Landry ex rel. Fontenot, Road Overseer, vs. Alfred B. 
Stout, 1278. 
COMTEMPT OF COURT. 

1, The fact that the case in which the contempt of court has been 
committed, is appealable, does not render the proceeding for con- 
tempt appealable. 

State ex rel. DeBuys vs. Civil Sheriff of the Parish of Orleans, 1225. 

2. Contempt of Courtis of two kinds: that which is committed in open 
court, and that which is committed out of the view and hearing of 
the court. 

For the punishment of the first by commitment and fine, no proceed- 
ing needs be taken contradictorily with the offender. 

But for the punishment of the latter by the same means, the offender 
must be granted a Rule to show cause and be allowed to offer evi- 
dence and argument in his defense. 

State ex rel. DeBuys vs. Judges of Civil District Court, Parish 
of Orleans, 1256. 


CONTIGUOUS PROPRIETORS. 

1. Contiguous proprietors under R. 8. 2754 construed to mean those 
whose land actually touches the road, or through whose land the 
road passes. Vicinal are not necessarily contiguous proprietors. 

F. M. Raxedale et al. vs. Fred Seip, President Police Jury, 435. 


CONTINUANCE. 

1. The fixing by the Court of a return day on a commission to take 
testimony out of the State, does not, of itself, involve the contin- 
uance of the case, if it is, in regular order, reached and called for 
trial before the return day. The propriety of such continuance 
depends upon legal showing of sufficient diligence uséd in getting 
out the Commission. 

Bs " Willberga Schneider vs. Ztna Life Insurance Co., 10 49. 
































CORPORATIONS. 
1. No fundamental change in the charter of a corporation, which 
vitally and radically affects fixed and established rights, can be 
forced by the acts of the majority upon an unwilling stockholder. 
Nicholas J. Hoey, Liquidator, etc., vs. Samuel Henderson, et als., 
etc., 1069. 
COSTS. 

1. The fees of experts who appraise succession property at a second-or 
third appraisement ordered by the court cannot be larger than is 
allowed by law to the appraisers appointed to take the inventory. 

The fee-bill of the clerk of court allowed by the lower court will not be 
disturbed by this court when nothing is said to indicate to this court 
what items of the bill are excessive. 

The costs of an executory proceeding against mortgaged property 
of succession, commenced in a court of ordinary jurisdiction before 
the appointment of a tutor of the minor heirs of the succession, con- 
stitute a privilege debt of the succession. 


Succession of Hautau, 54. 
COURTS. 


1, Ina suit against a district judge, the parish judge having cogni- 
zance of the cause, may order any insulting or impertinent expression 
in the petition to be stricken out ; but he has no power or authority 
to order the petition to be taken from the record and returned to 
the plaintiff, on the refusal of the latter to say whether he intended 
any disrespect to, or reflection upon the defendant by describing him 
in the petition as the “acting ” judge. 

R. A. Hunter vs. W. F. Blackman, 403. 

2. A Court of this State cannot issue its process in a personal action, 
on a person actually residing beyond its territorial limits and within 
those of a different sovereignty. 

Service of citation issued by a Court of this State, cannot be made in 
a foreign country by the American Consul. 
Interdiction of Joseph Dumas, 679. 


3. Each judge of the Civil District Court of the Parish of Orleans ex- 
ercises, in the cases allotted to him, all the powers of the court. 
State ex rel. DeBuys vs. Judges of the Civil District Court, parish 
of Orleans, 1256. 


COURTS OF APPEAL. 
1, The Supreme Court has the power to construe Constitutional as 
well as Statutory provisions. 
The framers of the Constitution of 1879 never intended, in creating 
Courts of Appeal for the country parishes, by Art. 95, and a Court 
of Appeals for the Parish of Orleans, by Art. 128, to make any unjust 
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distinction between those different sections of the State, and to de 
prive litigants in the Parish of Orleans of the right of appeal when 
the amount in dispute is exactly $1000. 

The words “less than one thousand dollars” in Art. 128, were evidently 
used by inadvertence, and the jurisdiction of the Court of Appeals 
for the parish of Orleans, like that of the other Courts of Appeal in 
the State, extends to cases in which the amount in dispute is $1000. 

La. Ice Company vs. State National Bank, 597. 


2. A case involving more than $200, exclusive of interest, and less than 
$1000, on appeal from the late Parish Court of the Parish of 
Ouachita, to the late Fourteenth Judicial District Court for the 
parish of Ouachita, at the time of the adoption of the Constitution 
of 1879, should be transferred as directed by Act No. 29 of the 
Legislature of 1880, to the Court of Appeal for the Second Circuit, 
the only Court in the State now having jurisdiction of such a cause, 
under the present Constitutional organization. 

The mode of trial of such cases shall be as provided for, in said Act 
No. 29 of the Legislature of 1880. 
State ex rel. Cobb & Gunby vs. Judges Circuit Court of Appeal, 
Second Circuit, 774. 


CRIMINAL LAW. 

1. When it appears that there were the names of not less than 1000 
qualified persons in the wheel from which the jury commissioners 
drew a panel of petit jurors, the fact that there were at the same 
time the names of a large number of persons not qualified to act as 
jurors, will not vitiate the drawing. 

The law does not direct from what sources the commissioners are to 
seek for the names of petit jurors, and in the absence of charges of 
fraud, or corruption, the commissioners will not be interfered with 
in that respect. Mere carelessness on their part, resulting in havirg 
the names of a large number of disqualified persons in the wheel, 
will not invalidate their drawing. 

An information which charges the defendant with publishing as true a 
forged order “ with intent to defraud,” is sufficient under the statute 
which makes such an act a crime when done “ with intent to injure, 
or defraud. State vs. John Foster and Charles Speed, 34. 

. 2. One who is indicted for a capital offense must be arraigned, and 
must plead to the indictment before the case can be set down for 
trial, or be tried. State vs. Ulger Chenier, 103. 

3. In the absence of any statement of the grounds on which the judge 
below excused two of the thirty jurors who had been drawn for the 
week of the term in which the defendant was tried for and convicted 
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of murder, it will be presumed that the judge excused them for 
sufficient and legal cause. 

The defendant in a criminal trial has not the. right to demand attach- 
ments for absent jurors when there is present a sufficient number to 
form a panel. State vs. Gustave Breaux, 222. 

4, Where the transcript in a criminal case fails to show whether the 
the jurors that tried the defendant had been sworn, and whether 
defendant was in court and present during the trial, the verdict and 
sentence will be annulled. State vs. Suzanne Calvert, 224. 
The fact that an accused has been released on bond will not pre- 
vent the presumption that he has absconded from justice if it appears 
that at the time of his trial he was hundreds of miles distant from 
the place of trial, and still moving in an opposite direction. 

An absconder from justice cannot successfully invoke the prescription 

of twelve months. State vs. G. W. Barton, 278. 

6. Where “an unknown person” is charged as principal in the first 
degree, in the commission of a rape, it is unnecessary to charge that 
the party committing the rape was a male. 

Formal defects apparent on the face of an indictment must be urged 
by demurrer or motion to quash. 

When an indictment charges one as present, aiding and assisting in 
the commission of a felony, the charge against the principal should 
be in form and substance sufficient to maintain his conviction. 

The use of the word “ violently ” in place of “forcibly ” in an indict- 
ment for rape, does not vitiate it. It is an equivalent word, and 
conveys the legal idea aptly, which is sufficient. The tendency of 
modern criminal jurisprudence is to look rather to substance than 
form, to ideas rather than words. 

State vs. Caroline Williams, 335. 

All objections to the manner of drawing juries, or to any defect or 

irregularity that can be pleaded against any array or venire must 

be urged on the first day of the term. 

In an indictment for manslaughter the word “slay ” is not essential ; 
and it suffices to charge that the accused, *“‘ with force and arms did 
willfully and feloniously shoot and kill” the deceased. 

The distinction between the right of the State, in cross-examining the 
witnesses of the accused, and the right of the accused in cross-ex- 
aming the witnesses of the State, as stated in Swayze’s case, 30 An. 
1327, approved and affirmed. 

It is error in the district judge to restrict the counsel of the accused, 
in his cross-examination of a witness for the State, to the matters 


brought out on the direct examination. 
State vs. Milly Thomas, 349. 


on 


aa 
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8. An indictment will be quashed when it appears that the clerk of the 
court who acted as a jury commissioner for drawing the jury which 
found the bill, had never been sworn as such commissioner. 

State vs. Benjamin Bradley, 402. 

9. An indictment charging the killing to have been done by theaccused 
« willfully, maliciously, and of his malice forethought,” held to suffi- 
ciently charge malice. 

A medical man is competent, as an expert, to testify as to the cause of 


oe death. 
State vs. William Crenshaw, 406. 


10. When the credibility of a witness is to be impeached by anything he 
has said or done in relation to the cause, he must first be asked, on 
cross-examination, whether he has said or done that which is 
intended to be proved. 

The fact that a verdict against the defendent, out of eight witnesses 
for the State rest exclusively upon one biased and revengeful wit- 
ness must be made to appear ina bill of exception. It cannot be 


4 presumed, 
State vs. Charles Angelo, 407. 


11. Aninformation for perjury will lie, when it appears that the false 
swearing was done in a suit which was within the jurisdiction of the 
court that tried it. 

The rule of evidence that parol proof will not be admitted to explain, 
alter, or vary an authentic act is not applicable to the investigation 
of a charge of perjury, where the object was to prove what was 
said and done by the prisoner at a particular time, as a part of the 
res geste. 

State vs. Michel E. Domingues, 428. 

12. A motion in arrest of judgment can only be granted on account of 
an error patent on the face of the record ; and no evidence dehors 
the record can be admitted to establish the error or in support of 
the motion. 

The jurisdiction of the Supreme Court in criminal cases being limited 
to questions of law alone, it cannot review the evidence offered in 
the lower court, for the purpose of ascertaining whether such evi- 
dence was sufficient to support the conviction. 

A statement of the facts proved on the trial is only a substitute for the 
evidence itself, and cannot be considered by the Supreme Court. 

; State vs. Jourdan Crawford, 526. 


13. It is proper for the District Attorney, in examining the jurors on 
their voir dire, to ask each of them: “Have you any conscientious 
scruples as to inflicting the death penalty in case of murder?” 
This point is no longer an open question. 
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The law does not require that section 1000 of the Revised Statutes 
be read to the jury by the District Attorney. When the Counsel 
for the accused has read it to them, and the Court in its charge has 
stated that, that section was the law, and that, under its provisions, 
the jury could qualify their verdict by adding “ without capital 
punishment,” the statute is fully complied with. 

It is not necessary, for the validity of the verdict in criminal cases, 
that the accused be present in court, in person, when the case is 
assigned for trial, or when attachments are ordered for witnesses, 
or when a motion for new trial is made. : 

State vs. Henry Clark, 558. 


14. Inall prosecutions for the violation of the laws of the State, the utmost 
certainty and distinctness of pleading, the strict construction of the 
provisions of penal statutes, according to the usual and reasonable 
meaning of words and terms, and the admission or rejection of 
testimony according to the rules of pleading and law of evidence are 
required. 

Charging the accused, in the first Count of the Indictment, with em- 
bezzling and converting to his own use money belonging to the Bank ; 
and in the second Count with embezzling and converting to his own 
use money deposited with the Bank, thus charging conjunctively both 
embezzlement and conversion, and the embezzlement and conversion 
of both money belonging to the Bank, and money deposited with it, 
does not render the Indictment obnoxious to the objection of either 
duplicity or uncertainty. under the provisions of Sec. 907 of the 

_ Revised Statutes. ; 

In prosecutions under that Section, it is not necessary that the Indict- 
ment should charge that the President or other officer of the Bank 
had the actual custody or possession of the money embezzled or 
converted. In that Section, which applies only to Bank officers, the 
ingredient of “ custody,” “ possession,” or “ being entrusted with,” is 
not mentioned as a requisite to constitute the offenses therein -de- 
nounced, as it isin other statutes providing for the definition and 
punishment of embezzlement. 

The description of the money, as contained in the Indictment, being 
“a general allegation of the amount and the thing,” is sufficient in 
a proceeding under the same Sec. 907, as provided in Section 906 of 
the Revised Statutes. 

But in this case, the Indictment should have been confined to the pro- 
visions of said Sec. 907, instead of which it has been extended to 
those of Section 905, which applies to other and distinct cases of 
embezzlement and breach of trust. Thus, in this Indictment, there 
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are grouped in each Count the offenses described in these two dif- 
ferent Sections, which define different and distinct classes of offenses. 
For that reason the Indictment in both its Counts is bad for du- 
plicity, and defective for uncertainty. 

Several offenses, distinct in kind and decree, cannot be included in the 
same Count, unless they are cumulative offenses denounced in the 
same clause or section of a criminal statute. 

When the objections urged in the Motion in arrest of judgment are 
defects of substance, and not of form, they are not waived by plead- 
ing to the Indictment, nor cured by the verdict. 

Testimony which is wanting in direct connection with the offense 
charged, though offered to prove the intent of the accused, is irrele- 
vant, and calculated to operate to his prejndice on the mind of the 
jury, and therefore inadmissible. 

State vs. Edward C. Palmer, 565. 
15. The Supreme Court cannot, in a criminal case, consider either a 
statement of facts made by the Judge a quo to explain his rulings, 
or one made by the Counsel of the accused, to explain his objections 
to the said rulings. 

An Indictment is not defective, in a prosecution for embezzlement, 
because it does not disclose from whom the accused received the 
money charged to have embezzled. 

A demand for the money or property embezzled, and denial by the 
accused, of its receipt or possession; or a failure or refusal to 
account or rendition of false account after demand, are not neces- 
sary and essential elements of the crime of the embezzlement. 

State vs. A. W. Tompkins; 620. 
16. The Court will presume, when an Information is signed by the 
Assistant District Attorney of the Parish of Orleans, under the pro- 
visions of Act No. 27 of the Legislature of 1878, that he performed 
the duty of the District Attorney, owing to thé a sickness or 
inability of that officer. 
ee _ Although two distinct articles are alleged to have been stolen, the 
taking of them constitutes one distinct offence, as to the thing, time 
and place, and the Information is not defective for uncertainty or 
duplicity. 


State vs. William Fauikner, 725. 
17. A mere clerical error in the Information, such as cash instead of 
case, cannot be considered a serious ground upon which to avoid 
the verdict of the jury. 
Objections to the manner of drawing a venire, must be made on the 
first day of the week for which the venire was drawn. Act No, 44 
of 1877. 
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Evidence of alleged misconduct of the sheriff and the jury cannot be 
examined and considered by this Court, unless embodied or attached 
to a Bill of Exceptions. 

State vs. M. M. Given, 782. 
18. In a prosecution for embezzlement, the receipt of the prosecuting 
witness for the amount alleged to have been embezzled, given sub- 
sequently to the Indictment and arrest of the prisoner, is not ad- 
missible in evidence. 

It is no defect in the Indictment, that it does not describe the sum of 
money alleged to be embezzled, as consisting in coins or bank notes. 

The whole Record of a suit having been offered in evidence by the 
accused and admitted without objection, the Court had no right to 
prevent him from reading certain parts of the Record to the Jury 
in the argument. For this reason, the verdict and sentence should 
be set aside, and the case remanded. 

State vs. W. L. Thompson, 796. 


19. An Indictment is defective for duplicity and uncertainty and will be 
quashed, when, in one and the same Count, the accused is charged 
with the two distinct offenses, defined respectively in sections 791 
and 794 of the Revised Statutes to wit: that of stabbing any per- 
son with intent to commit murder, and that of inflicting with a 
dangerous weapon a wound less than mayhem. 

State vs. M. David Johns, 812. 


20. The Supreme Court cannot take cognizance of objections urged by 
the Appellant for the reversal of tl:e verdict of the jury and judg- 
ment of the Court below, unless those objections have been incor- 
porated in a Bill of Exceptions, which must be precise and explicit, 
and not to be aided by inferences in defa i!t of which the presump- 
tion is that no error has been committed. 

State vs. Green Red, alias Green Redding, 819. 


21. The power of the Supreme Court, in passing upon questions of law, 
in criminal cases, to look into the facts with which those questions 
of law are blended, is fully discussed in this Opinion. 

The Supreme Court cannot take cognizance of the evidence upon 
which a Motion for a New Trial was refused by the Court a qua 
unless that evidence is embodied in a Bill of Exceptions. 

Rules laid down for the conduct of the District Courts, juries and 
sheriffs, in criminal cases. 

State vs. Charles Nelson, 842. 

22. The verdict of the jury is not illegal and null because written “ gulty 
withoit capitel parnish,” when read aloud and distinctly announced 
by the Clerk as “ guilty without capital punishment.” Besides, the 
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CRIMINAL LAW—Continued. 
law does not require, even in cases of capital punishment, that the 
jury should reduce their verdict to writing. 

It is not illegal for the Clerk, instead of the Judge, to propound to the 
prisoner the question why “sentence of the law should not be 
passed upon him.” ' 

A witness cannot be asked whether the prisoner’s pistol was fired off 
accidentally or on purpose. It is for the jury to draw their con- 
clusion. 

The special charge asked for by prisoner’s counsel, that “ if there has 
been any evidence produced on the trial, that the killing of William 
Henry Anderson by the accused was accidental, then and in that 
event the jury cannot infer malice from the killing,” was illegal and 
properly refused. 

The Supreme Court cannot consider any question of fact connected 
with a Motion for a new trial, even when shown by testimony of 
witnesses regularly taken in open Court, unless the same is em- 
bodied in a Bill of Exceptions to the ruling of the Court below. 

State vs. Scott Ross, 854 
23. The omission of the Clerk of the District Court to take the special 
oath required of him by law, a3 a member of the jury Commission 
of the Parish, vitiated the drawing of the jury who tried and con- 
victed the accused ; and that, therefore, the verdict and judgment 
are null and void. 


State vs. Barney Thompson, 879. 
24. The law does not require that a copy of the Indictment and a list 
of the jury, which are to pass on the trial of the accused, should be 
delivered to him before arraignment. They should be delivered to 
him two entire days before trial, but not before the jixing of the 
case for trial. 

Nor is the District Attorney obliged to fix cases for trial, in the order 
in which they appear on the docket. 

The accused cannot refuse to go to trial on the grounds, that, on the 
list of the jurors served on him, some had been excused, some had not 
been summoned, and the names of two of them were not on the 
original venire. 

The accused cannot object to the manner in which talesmen sre sum- 

‘ moned by the Sheriff, after exhausting the regular panel, without 
showing improper conduct or partiality in the officer’s action, or in- 
jury resulting therefrom to the prisoner. 

State vs. Frank Kane, 999. 
25. Pending the Appeal from the judgment sentencing him to hard 
labor in the penitentiary for larceny, the accused escaped from jail: 

HE p that, whilst a fugitive from justice, he cannot be represented by 
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CRIMINAL LAW—Continued. ’ 
Counsel in the Supreme Court to prosecute his Appeal, and that the 
said Appeal will be dismissed if the accused has not returned to 
the custody of the law within a time fixed by the Court. 
State vs. Ben Wright et al., 1017. 
26. The Minutes of the court may very properly be corrected by inter- 
lineations, at the reading of them in open court and before their ap- 
proval. 

It will be presumed that the Grand Jury came into court in a body 
and presented the Bill of Indictment in open court, when it is en- 
dorsed “A true Bill,” and signed by the foreman, and the entry in 
the Minutes shows that “thereupon the Court ordered the finding 
of the Bill to be recorded, etc.” The rule omnia rite acta applies. 

The endorsement of the Bill needs not specify the offence charged in 
the Indictment. 

State vs. Cosby Mason, 1018. 
27. It is no valid objection to an Indictment, under Section 2 of Act No. 
8, Extra Session of 1870, that it charges the accused with severing 
the crop from the soil of the “succession” of a certain deceased 
person. Differently from the Common Law, in Louisiana the owner- 
ship is laid in the Succession itself, and not in the Administrator 
thereof. State vs. Garnett Brown, 1020. 
28. The Supreme Court cannot take cognizance of the evidence upon 
which the accused was denied a new trial by the Court a qua, unless 
that evidence is embodied in a Bill of exceptions. 

A previous conviction for a similar offence should not be charged in 
the Indictment ; but, after verdict and before sentence to the double 

’ penalty under Section 974, Rev. Sta., the prisoner must be allowed 
to show cause, if any he has, why the increased punishment should 
not be inflicted by the Court on account of the previous conviction. 

State vs. Cyrus Hudson, 1052. 
29. In a trial for murder, the accused, after proving that the deceased 
had threatened his life should be allowed to prove that they had a 
-fight the day before the killing, for the purpose of showing to the 
jury the state of mind of the deceased towards him and the appre- 
hensions he had that his life was exposed and the threats against it 
would be carried into execution. State vs. Louis Cooper, 1084. 
30. The physical condition of the deceased, as a test of the admissibil- 
ity of his dying declarations, may be revised by the Supreme Court 
in a trial for murder. 

It involves a question of law blended with a question of fact. 

The dying declarations are not the less admissible because made in 
answer to questions asked by the wife and physician of the 


deceased. 
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CRIMINAL LAW—Continued. 
The charge of the judge that, the State having proved the killing, 
malice should be presumed, is erroneous and entitles the accused to 
@ new trial. 


Slate vs. Samuel Trivas, alias Samuel Fled, 1086. 
31. The temporary and voluntary absence of the accused from Court 
during some of the unimportant proceedings of the trial, especially 

‘ as no injury therefrom is urged, is no sufficient ground to reverse 
the judgment rendered against him. 

The following charge to the jury, viz: “In cases where threats and 
hostile acts are proven, the jury may also consider the general 
character of the deceased. The fact, however, that the deceased was 
a man of dangerous character does not justify the killing, but only 
enables the jury to pass on the danger of the attack,” is too 
restrictive as to the effect to be given to the testimony and may 
mislead the jury, and, therefore, invalidates the verdict. 

This charge being in writing and embodied in the Record, and involv- 
ing a question of law, can be revised by the Supreme Court on an 
assignment of errors, although no Bill of exceptions was taken to 
the same. 

A juror stating on his voir dire, that he has formed a fixed opinion in 
regard to the guilt or innocence of the accused, but that said opin- 
ion would yield to testimony showing the facts to be different from 
what he heard, is an incompetent juror. 

| State vs. J. G. Ricks, 1098. 

32. The accused cannot object to going on trial, for want of bis wit- 
nesses, without presenting the proper affidavit. 

The absence of jurors who have been summoned, when the oonit can 
be completed from those present, is no legal reason for not trying 
the case. 

A lack of sufficient understanding or intelligence is a legal cause for 
the discharge of a juror. 

State vs. Willis Rountree, 1144. 
33.. The accused having accepted a juror and gone to trial without 
objection, cannot, after conviction, raise the question of the legality 
of the drawing whereby said juror was selected as a talesman. 

State vs. Wm. W. Beasley, 1162. 

34. It is no valid objection to an indictment that it is signed by the Dis- 
trict Attorney pro tempore, when this officer has acted in ignorance 
of the fact that the District Attorney was at the time in the parish 
and on his way to the parish seat. 

Evidence of the quarrelsome and dangerous character of the deceased 
was properly rejected, when offered on the ground, laid for its ad- 
mission, that he had said that “ if accused continued to bother him 
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CRIMINAL LAW—Continued. 
about a certain debt, he would kill him,” and that said statement 
had been communicated to the accused. 


State vs. Wm. Vance, 1177. 
It is not necessary for conviction, under a charge of obtaining 
property under false pretenses, that the false pretenses should be 
the sole inducement by which the property is parted with; it is 
enough that they had controlling influence with the party defrauded. 


A correction of the minutes after the Appeal is granted, so as to con- 


form to the facts, is legal if made contradictorily with the accused. 

State vs. Willis Tessier, 1227. 
When the regular venire is exhausted, the entire jury may be 
formed of talesmen. 


The formation and expression of an opinion by a juror, as to the guilt. 


of the accused, based on mere rumor, when he is not prejudiced 
or biased, and the impression thus received by him will yield to the 
evidence, do not disqualify him. ; 

State vs. Laurent Desmouchet, 1242. 
In criminal cases, the jury cannot leave a sealed verdict with the 
clerk during the adjournment of the court and thereupon be per- 
mitted to separate. The verdict rendered under such circum- 
stances, will be set aside. The provisions of the Code of Practice 
relative to jury trials have no application to criminal cases. 

State vs. Elijah Hornsby, 1268. 


DAMAGES. 
1, 


A common carrier is responsible for damages done to goods by the 
negligence of his employees. 
John Williams & Son vs. Charles Morgan, 168. 

The City of New Orleans cannot be held responsible, under Section 
2453 of the Revised Statutes of 1870, for damage done to private 
property on the 14th of September, 1874, because the body of men, 
who took possession of the State Government on that memorable 
day, were not, in the sense of the Statute, a mob or riotous assem- 
blage. 


Furthermore, the police force of New Orleans, which, by the then ex- 


isting laws, was not under control of the City Authorities, but under 
the orders of the Governor of the State, had been removed from its 
post of legitimate duty and made to leave private property unpro- 
tected. This fact, of itself, should release the City from the respon- 
sibility sought to be placed upon her. 
Henry Street et al. vs. City of New Orleans, 577. 

Contributory negligence caused by the inebriation of the party in- 
jured, will exonerate the party inflicting the injury, from responsi- 
bility, if there is no fault on his part. 
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DAMAGES—Continued. 
The fact that the party causing the injury, under such circumstances, 
has paid the doctor’s bill of the party injured, is an act of praise- 
. worthy charity, and not an acknowledgment of responsibility and 
estoppel from denying it in a suit for damages. 
Mrs. Emma F. Weeks, Wdw. Robert H. Weeks, Deceased, vs. N. 
0. Carrollton R. R. Co., 615. 

4, The master and owners of a ship, having contracted with a compe- 
tent stevedore to load her, and not having controlled or directed, 
in any manner, the laborers employed in the loading, are not respon- 
sible for injuries resulting from the negligence of said laborers. 

William Sweeny vs. C. Murphy and Jno. Murphy, etc., 628. 


DATION EN PAIEMENT. 
1, Atransfer of mortgaged property to the mortgage creditor in settle- 
ment of a debt much larger in amount than the value of the prop- 
erty, is not in fraud of the debtor’s other creditors. 


W. L. Jackson vs. R. P. Miller et al., 432. 
DEPOSIT. 


1. Repeated adjudications, in the jurisprudence of this State have 
placed beyond the domain of further controversy the principle that 
“compensation does not take place in the confidential contracts 
arising from irregular deposits, such as the deposit of money with 
a banker, and the depositary is not authorized to apply the funds on 
deposit in his hands to the payment of the debts of the depositor, 
except there is a special mandate from him.” 

Wm. B. Hancock vs. Citizens’ Bank of Louisiana, 590. 
DIVORCE. 

1. Article 147 of the Civil Code has no application when the spouses, 

at the time the suit is brought, are residing in a foreign country. 
Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 
Husband, 605. 

2. The rule of law that both parties should be dismissed when guilty 
of mutual wrongs, has its qualificatious in suits for divorce, and 
only applies when the wrongs are similar in nature and so propor- 
tional as to render it difficult to ascertain which party is mainly in 
fault. 

Mrs. Johanna Dillon vs. Luke Dillon, Her Husband, 643. 

8. When a Judgment of Separation d@ mensd et thoro has been granted 
to one of the spouses, the other spouse is not, because a year has 
elapsed and no reconciliation taken place, entitled to a Judgment 
of Divorce. 

Such legal right belongs exclusively to the party in whose favor the 
Judgment of Separation is rendered. 
Eliza Johnston vs. Stewart Johnston, 1139. 
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DIVORCE—Continued. 
4, Defendant in the suit for a divorce, based upon a judgment of sep- 
aration from bed and board, may plead the nullity of that judg- 
ment, instead of appealing therefrom or attacking it in a direct 
action of nullity. 
Art. 138 C. C. was not repealed by Act No, 76 of 1870. 


Hugh Daspit vs. Louise Ehringer, 1174. 
DOMICILE. 


1. By voluntary absence of two years, a resident of this State forfeits 
both his civil and political domicile in it. 
; Interdiction of Joseph Dumas, 679. 
2. It is now well settled that a judgment against a Defendant rendered 
by another Court than that of his domicil, is valid, if he appears and 
pleads to the merits. J. M. Tupery vs. T. N. Edmondson, 1146. 


ELECTIONS. 
1. In a contestation for office, under the provisions of Act No. 24 of the 
Legislature of 1877, the plaintiff must file with his suit a “ petition 
signed by at least twenty voters of the parish, praying the court to 
examine the facts and decide thereon.” 

This requirement of the law is imperative, and a certified copy of such 
a petition (the original of which was filed by the same plaintiff in 
another suit), will not support his case. 

James Horace Ducoté vs. Louis V. Grémillion, 540. 

2. Under the laws now in force in the State, prescribing the manner in 
which election returns and tally-lists shall be forwarded by the re- 
turning officers to the Secretary of State, and the compilation and 
_promulgation of said returns shall be made by the latter officer, his 
duties are purely ministerial, without any discretion whatever on 
his part. 

If he has made the compilation and promulgation upon other returns 
than those prescribed by the law, he must make them over again, in 
a way to conform strictly to the Statute. 

The writ of Mandamus lies to compel him so to do. 

But the Decree of the Court, issuing the Writ, does not decide the ques- 
tion of title to the office to which the Relator claims to have been 
elected ; it only gives him a prima facie title to the office in contro- 
versy. 

State ex rel. A. Barbin vs. Secretary of State, 579. 

3. Cases of contested elections and cases in which the right to office is 
involved, differ materially. 

Therefore, Act No. 45 of the Legislature of 1870, providing for the re- 
turn of Appeals in the latter cases, does not conflict with sections 40 
and 1434 of the Revised Statutes, which are still in force and regu- 
late Appeals in contested election cases. 
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ELECTIONS—Continued. 

Irregularities in Election Returns do not per se vitate the election, 
and, if there are means by which the true vote can be ascertained, 
such means must be resorted to by the Court before which the con- 
test is pending. After proof made, that the box containing the 
ballots has not been tampered with, and that the requirements of 
the law for its custody have been complied with, it is legal and proper 
for the Court to order that the box be opened and the ballots counted, 
in its presence; and the result of the election as shown by this 
counting, should be declared and decreed by the judgment of the 


Court. 
C. C. Duson vs. C. M. Thompson, 861. 


4. Appeals in contested election cases are still returnable as rrovided 
for in Sections 40 and 1434 of the Revised Statutes of 1870, which do 
not conflict with Act No. 45 of 1870. 

Act No. 44 of 1877 is the only law of the State, under which juries are 
now drawn, and it is for the Jury Commissioners, appointed under 
its provisions, to draw the juries by which contested election cases 
are tried. 

The general venire box being destroyed, it was legal for the Jury Com- 
missioners to draw a jury of talesmen for the trial of this case. 

The ballot-boxes having been destroyed, verbal evidence was properly 
admitted to show the number of votes cast for Plaintiff and the 
number cast for Defendant. 

G. W. Warren vs. W. D. McDonald, 987. 
ERROR. 


1. A confession of judgment will not be avoided and annulled on ac- 


count of an error of law. 
Catherine E. Randlett et al. vs. M. T. Gordy, et al., 904. 


ESTOPPEL. 

1. A creditor of a succession who has received his share of the pro- 
ceeds of the sale of certain land belonging to the succession, cannot 
be heard to claim the arnulment of the sale, and to assert his title 
to the land. J. H. Beard vs. White Cash et al., 121. 

2. Where a debtor has voluntarily paid to one of his joint creditors 
the latter’s share of the debt, he cannot, subsequently, when sued 
by the other creditor for his share of the debt, set up the indivisi- 
bility of the obligation as a ground for compelling the plaintiff to 
join his co-obligee as a party to the suit. 

R. T. Buckner vs. J. H. Beard, 226. 
. 3. Heirs who judicially claim that certain property belongs to and 
must be returned to a succession are estopped from setting up that 

the succession is closed. Succession of D. J. Fluker, 292. 
4, Where a debtor takes out a life policy payable to his creditor, who 














ESTOPPEL—Continued. 
binds himself to pay over to the debtor’s heirs any excess collected 
on the policy over the sum due him, the creditor will not be heard 
to deny his obligation to pay over such excess collected by him. 

William 8S. Porter et al. vs. John M. Sandidge, 449. 

5. The Plaintiff, having in previous suits alleged that the considera- 
tion of the debt now sued upon, enured to the benefit of another 
party, is estopped from alleging and proving that it enured to the 
benefit of the present Defendants. 

John B. Durham vs, Julia Williams, Tutrizx, et al., 962. 

6. A judicial declaration, made by a party, that certain property did 
not belong to him, will estop him from claiming a homestead on it, 
when it is afterwards decreed that the property did belong to him, 
and that he was only screening it from his creditors by means of a 
simulated sale. 

Thomas M., Gilmer vs. J. B. O’ Neal, Sheriff, et al’, 979. 

7. Itis only by acts of great weight and conclusively proved, that a 
party could be estopped from setting up the absolute nullity of a 
judgment. 

A bankrupt is not estopped from pleading the nullity of a judgment, 
because he has placed it on his Schedule, in the descriptive List of 
claims against him. 

C. E. R. King et al. vs. John Picket et al., 1006. 

8. A party, who has signed as surety the note of a planting partner- 
ship subscribed by its agent, is estopped from denying either the 
existence of the partnership or the authority of the agent. 

, John N. Pharr vs. McHugh & Vinson et al., 1280. 

EVIDENCE. 

1. The Supreme Court is without jurisdiction to pass on objections to 
evidence which the lower court did not pass on. 

The court below has no right to receive certain depositions offered in 
evidence without first considering and passing on the objections to 
them made by counsel. 

Adolphe Verret vs. Robert Bonvillain, 29. 

2. The sworn statement of a man of admitted truth that he did not 
write certain memoranda, will outweigh the conflicting testimony of 
witnesses, some of whom recognize a resemblance to his handwriting 
in that of the memoranda, and some of whom who do not. 

Bayly & Pond vs. Paul Fourchy et al., 136. 

3. A fact testified to by competent witnesses, will be accepted as 
proved, no matter how eccentric it may argue the witnesses to be, 
if there be no evidence tending to impeach their credibility. 

Delphine Dalhonde, Curatrix, vs. Emile Pierre Lemoine et al., 

251. 
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EVIDENCE—Continued. 
4. The testimony of one witness, introduced without objection, that 


the person suing as the widow of a certain decedent was married to 
him is sufficient to prove the marriage. 
Marcelite Martinez, Wdw. Louis Berlier, et al. vs. Succession of 
Adolphe Vives, 305. 


. Objections on the trial of a cause to the offering of testimony taken 


under commission, based upon defects of form in the execution of 
the commission, come too late when a rule to show cause why the 
testimony should not be read on the trial has been made absolute 
without objection. 

Heirs of William Porter vs. Margaret A. Hornsby, 337. 


. Ina contest for an office where the plaintiff alleges that the com- 


missioners’ returns have been “ fraudulently changed, altered and 
manipulated,” so as to give the defendant, the commissioned 
incumbent, a majority, inferior or secondary evidence cannot be 
resorted to without proof of the loss or destruction of the official 
returns, Daniel Fletcher vs. H. M. Jeter, 401. 
The real cause and consideration of a written contract involving a 
transfer of immovable property may be shown by parol evidence, 
although it appears that the real consideration was different from 
the one expressed in the contract. 

W. L. Jackson vs. R. P. Miller et al., 432. 


. Parol evidence is not admissible to prove that such debtor agreed 


with the creditor, that the debts of a third person should also be 
paid out of the proceeds of such policy. 


Mere reference in a letter to a previous contract between parties, 


10. 


11. 


should not be taken as changing or abrogating any of its terms, unless 
that intent results clearly ; but when a dispute arises as to the scope 
of a previous verbal agreement, such letter ought justly to have great 
weight, more especially when the reference is not merely casual, but 
constitutes the sole matter of the letter. 
Wm. S. Porter et al. vs. John M. Sandidge, 449. 
Verbal evidenze is not admissible to prove that the new partnership 
has promised to pay a debt of the former, which is clearly a third 
party. Paradise & Bro. vs. Ben Gerson, 532. 
Verbal evidence to prove a misunderstanding between Counsel is in- 
admissible when, under the rules of Court all agreements of Counsel 
must be in writing. 
Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 
Husband, 605. 
No evidence is admissible to show custom or usages of trade con- 
trary to law, and especially to a prohibitory law. 
Louis Mathé vs. N. O. Sugar Shed Company, 631. 
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EVIDENCE—Continued. 


12. 


13. 


14, 


15. 


16. 


17.. 


18. 


19, 





Under the law of Louisiana, the general rule forbidding the estab- 
lishment of title to real estate by parol evidence, finds no exception 
in the case of a fraudulent violation of an alleged parol mandate to 
buy. 

Mrs. Widow Simon Perrault, Tutrix, vs. Octave Perrault, et al., 

635. 
The testimony of the husband and of the wife is inadmissible in a 
suit for a divorce. Such cases do not come within the exception of 
article 2281 of the Civil Code. The rule of exclusion of the testi- 
mony is founded upon considerations of public policy and morality. 
Mrs. Johanna Dillon vs. Luke Dillon, Her Husband. 643. 


Under Art. 2281, C. C., the wife may be made a witness against herself 

to show that property bought in ber name, was bought with her 

husband’s funds, and that her title is simulated and fraudulent. 
Mrs. A. M. Hennen, Executrix, vs. L. A. Hacker et al., 668. 


Oral evidence is admissible, to prove the simple fact of the permis- 
sion to occupy property without rent, but not to establish any title 
to the property itself, whether of ownership or usufruct, use or habi- 
tation, derived from, or created by such permission. 

Elizabeth F. Bailey, Tutrix, et al. vs. David Ward, 839. 


Judicial records cannot be impeached or contradicted by verbal 
evidence. Bolin P. Green vs. J. W. Reagan, Sheriff, et al., 974. 


Objections to an Account, on the ground that it does not convey the 
necessary information, go to the effect and not to the admissibility 
of the evidence. J. Lamorere vs. E. Avery, 1008. 


The issue between Plaintiff and Defendant being, under a policy of 
life insurance, whether the insured was alive or not, Plaintiff con- 
tended that the best and only conclusive evidence of that fact was 
the personal presence before the Court of the person claimed by 
Defendant to be the insured, and that no other proofs should be 
admitted. Herp that Plaintiff's position is untenable, the insured 
being no party to the suit and not being within reach of the pro- 
cess of the Court. 
Willberga Schneider vs. Atna Life Insurance Company, 1049. 


There is no reason in law to infer that the testimony of a party to 
the suit would be prejudicial to his side of the controversy, from the 
fact that he does not offer himself as a witness. 

City of New Orleans vs. J. R. 4. Gauthreaux, 1126. 


. In a suit fora divorce, the testimony of both husband and wife is 


inadmissible, and consent cannot render its admission legal. 
Hugh Daspit vs. Louise Ehringer, 1174. 
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EXCEPTIONS. 
-1, The declinatory Exception, if pleaded in the Answer, should precede 


the general issue, or it will not be admitted. 

‘Defendant not insisting upon his Exception being tried first and 

passed upon by the Court, must be considered as having waived it. 
J. M. Tupery vs. T. N. Edmondson, 1146. 


EXECUTION. 


1. The giving of a twelve-months bond does not extinguish the claim 

of the seizing creditor against the seized debtor. 

Pierre Fillastre vs. A. St. Amand. On Opposition of Julie Por- 
ceau, 352. 

2. A issued executory process on mortgage note made by B. The 
latter enjoins on the ground that the note has been placed by him- 
self in A’s hands as a deposit, and that the note was extinguished by 
payment before said deposit. Bin his injunction suit claims damages 
against A. Urder a different judgment in favor of A against B, 
the former seizes all the right, title and interest of B in his injunc- 
tion suit and becomes adjudicatee of the same. Whereupon A, 
upon proof of the adjudication, obtains ex parte an order of court 
by which the injunction suit is discontinued, and he proceeds with 
his executory process. 

Held, that A acquired nothing by the adjudication but the claim for 
damages—that B had no property in his own extinguished note, and 
that the discontinuance ex parte of the injunction suit was illegal. 
Case remanded. Spencer Field vs. Daniel Weaver, 1242. 


. Causes affecting the execution of a judgment and requiring a limi- 
tation or restraint of that execution, when those causes have arisen 
after rendition of the final decree of this Court, are cognizable by 
the lower court. 

Henrietta Davidson et al. vs. City of New Orleans, 1245. 


EXECUTORY PROCESS. 


1. Where the holder of two of three mortgage notes, secured by the 
same mortgage on certain property, proceeds by due legal process 
and forecloses the mortgage, and buys in the property, the holder 
of the third mortgage note has no right to seize the property in the 

_ hands of the purchaser, and thus disregard the foreclosure, on the 
ground that the property had been sold without appraisement, 

- when it appears that an appraisement was waived by an express 
stipulation in the act of mortgage, and when it further appears 
that such holder was tendered and refused his share of the pur- 
chase price of the property. 

A mortgagee who proceeds regularly under exeeutory process to fore- 

. close a-mortgage which he holds concurrently with other mort- 
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EXECUTORY PROCESS—Continued. 
gagees, is not required to give any special notice of his proceeding 
to his co-mortgagees. 

Widow Ursin Soniat vs. Thomas Miles et al., 164. 

2. The mortgage creditor hus the right to proceed via executiva, in the 
court of ordinary civil jurisdiction, notwithstanding the debt of 
the mortgagor. 

Where property has been seized and is about to be sold under judicial 
process, and the sale is arrested by injunction, the seizure is not 
released ; and the property still remains in legal custody, pending 
the injunction. , 

In proceedings in rem, where the res has been seized and is held 
under the process of one court, no other court can interfere with, 
or take or dispose of it. 

The proceeding via executiva is in rem: and where the sale under the 
order granted by the District Court has been arrested in injunction, 
an order of sale, granted by the Probate Court having jurisdiction 
of the succession of the deceased mortgagor, pending the injunc- 
tion, is illegal, and is a nullity. 

In executory proceedings, the sale can be arrested by injunction, 
without bond and security, only in the cases specified in the Code 
of Practice, articles 739, 740. 

Jules Lamorere vs. Succession of W. R. Cox, 246. 

3. Where an act of mortgage has been consented to by an agent, 
authentic proof of the agent’s authority must be made to obtain exe- 
cutory process. 

Crescent City Bank vs. Marie L. L. Blanque, 264. 

4. Where the real estate of a succession is seized and advertised for 
sale under executory process by a mortgage creditor before the 
appointment of an administrator, and the administrator fails to pay 
off the mortgage debt, the proceeds of the sale will not belong to 
the succession for distribution. 

The mules, wagons, and farming implements in use on a plantation 
at the time of its seizure under executory process, are included in 
that seiure, and the mortgage creditor making the seizure is entitled 
to claim the proceeds of their sale. 

Succession of R. W. Dougherty, 412.. 

5. The only question before the Supreme Court in an appeal from an 
Order of seizure and sale is, whether there was legal and sufficient 
evidence before the Judge to justify his fiat. In sucha case, the 
evidence being in the Record, no assignment of error is necessary. 

Executory process cannot issue unless on authentic evidence of the 
debt and mortgage. 

Wood & Roane vs, Thompson Wood, 801. 
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EXECUTORY PROCESS--—Continuyed. 
6. The Judge of a District Court cannot be compelled by Mandamus. 
to issue an Order of Seizure and Sale. His refusal to do it can only. 

be revised by this Court on Appeal. 


State ex rel. Wise vs. Taylor, Judge, etc., 977+. 
EXPROPRIATION. 


1, Where a corporation illegally entered upon land and constructed 
works thereon without previous expropriation, the owner on the 
perpetuation of an injunction prohibiting the entry before expro- 
priation, is entitled to a money judgment for the value of the prop- 
erty illegally taken. 

Andrew H. Gay, Tutor, vs. N. O. Pacific Railway Co., 277. 

2. The purchase or expropriation of the rights of the owner simply: 
gives subrogation thereto—no more, no less—and are the measure- 
of the rights of the purchaser or expropriator. 

In the Matter of the Morgan R. RB. and S. S. Co., etc., 371. 

8. Our expropriation laws authorize the taking of the fee if necessary 
for public purposes. But if the public needs do not require it, and 
aless estate will meet the public wants, the fee cannot be taken. 

The Constitution only allows private property to be taken to the ex- 
tent that the public interest demands, and no further. Expropria- 
tion beyond that is unconstitutional. 

N. UO. Pacific Railway Co. vs. Edward J. Gay, 47£ 
FEDERAL COURTS. 

1, It seems to be a settled doctrine, that a State court is not prevented 
from entertaining an action and rendering judgment against a re- 
ceiver appointed by a Federal court, but only from interfering with 
his possession or from enforcing the judgment in the State tribunal. 

Want of permission from a Federal court, which appointed a receiver, 
to bring suit against him in the State court, is waived by the appear- 

ance of counsel in his behalf, such appearance being an admission 
that the defendant has heen regularly brought into court. 
City of New Orleans vs. New Orleans Savings Institution, 525. 
FUNDING BOARD. . 

1, There is nothing in the constitution of 1879 which curtails or abol-- 
ishes the duties and functions of the Funding Board as created by 
Act 3 of 1874, so far as those duties and functions relate to the: 
issue of consolidate bonds in exchange for valid outstanding obliga- 
tions of the State, of the description specified in that act, and the 
acts supplementary and amendatory thereof. 

State ex rel. Isidore Newman vs. Board of Liquidation, 318. 
GARNISHMENT. 

1, Where a judgment creditor propounds interrogatories in garnish- 

ment to the executor of a succession in which the judgment debtor: 
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GARNISHMENT—Continued. 


is a forced heir, and where the executor answers that he holds the 
property of the succession as executor to pay the legacies, debts, 
and charges, and that the debtor would be entitled to a certain pro- 
portion of the residue after all these have been paid, a judgment 
for a specific sum cannot be rendered against him upon such 
answers. Roth, DeBlieux & Co. vs. Joseph Hotard, etc., 280. 


2. Whilst, in the Attachment of incorporeal rights, there must be 
either an actual seizure of the written evidences of the rights or 
credits, or a citation in garnishment,—for the seizure of such rights 
under the writ of fieri facias, notification to the debtor of the credits, 
is sufficient. Garnishment process in the latter case is only an aux- 
iliary and cumulative remedy. 

M. F. McDonald vs. Mechanics’ and Traders’ Insurance, Co., 594. 


HOMESTEAD. 

1. Where it appears that a surviving widow, who is contending for the 
$1000 allowed out of the husband’s succession to a widow in neces- 
sitous circumstances, is the owner of a policy of insurance on the 
life of her deceased husband for $5000, the payment of which is re- 
sisted by the company issuiug the policy in a suit then pending 
between it and the widow, the $1000 out of the husband’s succession 
will be allowed to her on condition that she give proper bond and 
surety to return that sum to the said succession, as soon as she 
‘shall receive a like sum from said insurance company ; or else, in 
lieu of said bond, that she assign to said succession, so much of the 
judgment to be recovered of the insurance company, or her demand 

' against that company in said suit, as will equal the sum paid to her 
by th legal representative of the succession. 
Succession of H. De Boisblanc. Opposition of Creditors, 17. 

‘2, One who, in consenting a mortgage, has specially waived the home- 
stead, cannot quoad the mortgaged property, claim the homestead. 

Allen, Nugent & Co. vs. A. Carruth, 444. 

.3. A minor may be allowed under proper conditions one thousand 
dollars from the estate of a deceased mother. The condition of a 
minor at date of the death is the criterion by which to fix necessi- 
tous circumstances. 

Successions of William E. Edwards and Lavinia Wilson, 457. 


-4, The widow of a second marriage, in necessitous circumstances, is 
; entitled to the $1000 homestead upon the property of the Commu- 
nity of acquets and gains which existed between the deceased hus- 
band and his first wife ; and the said widow’s privilege is superior in 
rank to the special mortgage of the creditors of that former Com- 
munity. Successions of M. S. and Polly Cason, etc., 790. 
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HOMESTEAD—Continued. 

5. When, at the time a special mortgage was granted on an undivided 
portion of a plantation, the mortgagor only owned the undivided 
portion mortgaged, the subsequent acquisition by him of the rest 
of the undivided property, will not render the said nw subject 
to the exemption of the Homestead. 

Robert E. Brannin vs. J. W. Womble, Sheriff, et al., 805. 


6. By the provision of the Constitution of 1879 itself, (Art. 220), prior 
rights of homestead, arising under prior laws, are entirely unaffected 
by said Constitution. Therefore, in cases of homestead founded 
upon the law of 1865, the Supreme Court will construe and apply 
that law precisely as if the Constitution of 1879 had never been 
adopted. 

A man, who was not residing on property, upon which he granted a 
special mortgage, cannot, by subsequently residing on it, acquire a 
homestead right therein. 

Previous to the Constitution of 1879, the debtor had the right to 
waive his homestead. 

A debtor, who does not judicially assert his claim to a homestead 
upon property, before his title is divested by a sheriffs sale, loses 
his right thereto. 

Thos. M. Gilmer vs. J. B. O’Neal, Sheriff, et al., 979. 

7. A minor is not entitled, under the homestead law, to the $1000, from 
the succession of his grandmother. 

In the Matter of the Succession of Mrs. E. Geisler, etc., 1289. 


HUSBAND AND WIFE. 

1, The authority of the husband is not required to enable the wife to 
pay interest on the debt due by her separate estate. 

Mrs. Catherine Grant et al. vs. Mrs. Catherine Maier, Admz, 
and Wm. A. Moore, Tutor, 51. 

2. Where, in a sale by licitation of succession property, the husband of 
one of the co-heirs becomes a purchaser, such purchase does not 
constitute a sale by the wife to the husband within the prohibition 
of C. C. 2446. 

Where, on partition of the proceeds of such a sale, the share of the 
wife is retained by the husband, he becomes bound to her for money 
received for her account, and she cannot thereafter invoke the reso- 
lutory condition, on the ground of the non-payment of her portion 
of the proceeds. 

Mrs. M. Elvira Huguet vs. J. W. Bates, Sheriff, et al., 454. 

8. The presumption of marriage, which results from reputation and 
long co-habitation, must yield to positive evidence to the contrary. 

Semble that such presumption only exists in favor of either party to 
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HUSBAND AND WIFE—Continued. 
the supposed marriage and of their children, but not of creditors, 
especially when both said parties deny ever having been married 
and having lived as husband and wife. 

Widow V. M. Benavis vs. Jose Barba and Civil Sheriff, 1264. 

IMMOVABLES. 

1, When land is seized and sold by the Sheriff, the buildings upon it, 
which are Ly law part of the reality, are equally seized and sold 
and become, as well as the land itself, the property of the pur- 
chaser. ; 

Hermann Polhkman vs. Anais DeBouchel, Widow Chas. F. Berens, 
1158. 


INSURANCE. 
1. Breach by the insured of the warranties stipulated in a policy of 
marine insurance: the insurer discharged by reason thereof. 
Empire Parish Packet Company vs. Union Insurance Co., 1081. 


INTERVENTION. 

1, Although an Intervenor cannot retard the trial of a case, yet he is 
entitled to the time necessary to have his Intervention served and 
put at issue, before the case can be tried. 

Clara Silbernagel, Wife, vs. Benj. Silbernagel, Husband, 765. 
INTERDICTION. 

1. A mortgage made by a notoriously insane person, and who was at 
the time known by the mortgagee to be imbecile, or made by his 
attorney in fact, is null and void, although the mortgagor was not 
interdicted at the date of the mortgage. 

Josephine Fecel, Administratria, vs. Jas. P. Guinault, 91. 

2. A suit for interdiction must be brought at the actual domicile, the 
domicilium habitationis, of the Defendan’. not at his merely legal or 
constructive domicile. Interdictivi. of Joseph Dumas, 679. 


INJUNCTION. 

1. No Injunction should issue at the demand of the Attorney General, 
and_.on the ground of ineligibility, to prevent a District Judge, whose 
election has been legally promulgated and who has been Commis- 
sioned by the Governor, from entering upon the discharge of his 
duties. The question of eligibility must be tried in a different pro- 
ceeding. 

State ex rel. John A. Cheevers vs. Henry L. Duffel et al., 649. 

2. In this case, Plaintiff having obtained an Injunction “ restraining the 
City of New Orleans from closing or interfering with his business 
(that of coffee-house with theatrical performances or vocal music), 
and from collecting the sum of $1500, as license on said business,” 

the City reconvened in its Answer, claiming payment of the license- 
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INJUNCTION—Continued. 


tax and praying for an Injunction, “ restraining Plaintiff from con- 
tinuing to carry on his business until he shall have paid the said 
license.” The District Judge refused to grant the Injunction prayed 
for by the City. 


HE tp that the provisional Injunction granted Plaintiff, was no reason 
_ why the Injunction prayed for by the City should be rufused ; and 


3. 


that the District Judge is ordered to grant the latter. 
George S. Wells vs. City of New Orleans, 676. 
Held that damages cannot be allowed in dissolving an injunction 
issued without bond under Art. 739, C. P. 
Wm. M. Gillaspie, Administrator, et al. vs. Lem Scott, Sheriff, 
et al., 767. 


4, Damages will not be allowed on the dissolution of an Injunction, 


5. 


except where the execution of a monied judgment is enjoined. 

Bolin P. Green vs. J. W. Reagan, Sheriff, et at. 974. 
An injury is not irreparable when it can be made good or repaired 
by payment of money. 


The sworn allegation of plaintiff in Injunction, that the act to be en- 


joined will cause irreparable injury, is not conclusive of the fact and 
does not deprive the judge who granted the Injunction of all discre- 
tion in dissolving it on bond. 
C. C. Live-Stock Landing & Slaughter-House Co. vs. Police Jury, 
étc., 1192. 


6. A provisional Injunction having been granted by the lower court to 


7. 


prevent the execution of a judgment for money, and, on the Rule 
nisi, such provisional Injunction being dissolved, a suspensive Ap- 
peal will lie from the dissolving order and will stay the execution of 
the judgment for money, 
State ex rel. W. J. Behan vs. Judge Sixth District Court, 1276. 

It is not an open question any more, that when the writ of seizure 
and sale is arrested ty injunction and the injunction afterwards 
dissolved, the seizing creditor cannot obtain his damages by the 
judgment dissolving the injunction, but must bring an action on the 
bond. Caroline Burgess et al. vs. M. T. Gordy, Sheriff, et al., 1296. 


INSANITY. 


1, 


An act of sale will be annulled where the proof of notorious insanity 
is manifest. 


Where in a sale made by a vendor, declared subsequently to have been 





notoriously insane, cash was stated to have been paid by the vendee, 
in decreeing the sale null on account of such notorious insanity 
restitutio ad integrum will not be ordered without proof that the 
cash stated to have been paid inured to the benefit of the vendor. 
C. V. Lagay, Administrator, vs. Mr. & Mrs. J. S. Marston, 170. 
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INS ANITY—Continued. 


2. Where more than thirty days elapsed between the making of a con- 
tract and the death of a party alleged to have been insane, the insanity 
’ cannot be shown, after his death to invalidate the contract unless 
interdiction shall have been applied for, except where the act or in- 
strument contains, in itself, evidence of the insanity of the deceased. 
Frederick Davis, Administrator, et al. vs. Greve & Wilderman, 

et al., 4.20. 

JURISDICTION. 


1, Where a court acquires jurisdiction only in virtue of a sequestra- 
tion, it is without authority touching any personal demand against 
the defendant, whose domicile is within the jurisdiction of another 
court. 

Where supplemental petitions are filed in a purely sequestration suit 
claiming additional sums, each of such petitions must be separately 
sworn to, and a new order must be granted, and a new seizure made 
under each of them, otherwise the court acquires no jurisdiction of 
the demands in those petitions. 

A judgment against a succession not legally before the court is, an 
absolute nullity. 

Bernard Lemann vs. Widow F. A. Trucillo, 65. 

2. The jurisdiction of the Supreme Court, under the constitution of 1879, 
to revise by writ of certiorari, the proceedings of inferior courts, does 
not include an unappealable case, where the sole ground of com- 
plaint is that the evidence, upon which the judgment was rendered, 
was insufficient to justify it. 

State ex rel. Kramer vs. Judge Parish Court of St. Tammany, 217. 

3. Unless the parties to a suit be awarded a change of venue the cause 
can not be legally tried and determined except within the parish 
wherein it is pending. 

Mrs. Célestine Escande vs. C. V. Thibaut, Sheriff, et al., 281. 

4. Under the constitution of 1879 the Supreme Court is clothed with 
jurisdiction, by writ of certiorari, to revise the proceedings of all in- 
ferior tribunals in cases where no appeal lies. 

A recorder of the city of New Orleans has full power to determine 
whether a prisoner, arrested by his warrant under a criminal charge, 
is or is not entitled to bail, and no district court can interpose by the 
writ of hebeas corpus, and disturb the recorder in the exercise of the 
said power, and itself determine the question of bail. 

A recorder has such interest in maintaining the jurisdiction of his court 
over a question which the law has entrusted him with, that he has 
authority to use any of the legal writs necessary to enable him to 
uphold his jurisdiction. 


State ex rel. M. J. Sheehan vs. Judge of First District Court, 315. 
37 
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SIURISDICTION—Continued. 

5. Courts of probate have no jurisdiction to settle the accounts of the 
liquidator of a partnership, but they have jurisdiction of the settle- 
ment of the accounts of an administrator, and where the administra- 
tor incidentally brings into his account the details of an extra-judi- 
cial settlement made of the interest of the deceased in a partnership, 
the probate court has jurisdiction to ascertain and determine whether 
the administrator has accounted for all the effects of deceased, and 
therefore incidentally to inquire into the partnership settlement. 

In the Matter of the Estate of John F. Altemus, 364, 


6. Justices of the peace have jurisdiction of suits by lessors to recover 
possession of their leased premises, at the termination of the leases 
thereof. State vs. Michel E. Domingues, 428. 


7. The Courts of Louisiana have jurisdiction of the suit of a wife for a 
divorce, though the marriage; as well as the causes alleged for the 
divorce, took place in France, if the husband, a citizen and resident 
of this State, was only temporarily staying in France, when the 
marriage and the acts complained of, occurred. 

” Madeleine D’ Auvilliers, Wife of Auguste De Livaudais, vs. Her 
Husband, 605. 

8. The Supreme Court has no jurisdiction of a case in which the con- 
stitutionality or legality of a tax of $50, is not in question, but only 
the legality of the mode of payment of said tax. 

F. P. Stubbs vs. J. E. McGuire, Sheriff, et al., 817. 


9. An administratrix who changes her domicil is still bound to account 
to the Court of her former domicil, where the succession has been 
opened. 

But a tutrix who has changed her domicil, cannot be called to account 
to the Court of her former domicil, which has appointed her, and 
can only be sued before the Court of her new domicil, even for the 
purpose of rendering her tutorship account. This has become a 
rule of property which the Supreme Court will not reverse. 

Succession of S.1M. Farmer. On Opposition, etc., 1037. | 


10. The late Second District Court for the Parish of Orleans had juris- 
diction of probate causes in which the amount in dispute exceeded 
five hundred dollars. The limitation to that amount applied, under 
the then existing laws, only to the parish courts in the country 


parishes. 
James Stafford vs. W. P. Harper, Sheriff, et al. etc., 1076. 


11. The Second District Court for the Parish of Orleans, as a Probate 
Court, was without jurisdiction in the matter of the rendition of an 
account by the surviving partner as liquidator of a partnership. 

Succession of William Wise, 1229. 
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J URISDICTION —Continued. 
12. So far as the object of a suit is to ascertain the nature and effect of ig 
the judgment of a certain court and to ragulate the extent to which 
that judgment should be held entitled to receive execution, the court 
itself which rendered the judgment, is the only one which can enter- 
tain jurisdiction of the action. 
Henrietta Davidson et al. vs. City of New Orleans, 1245. 
JUDICIAL SALES. 

1. The creditor of a succession cannot revendicate the property of the 
succession which has been sold to pay its debts, without first ten- 
dering the price, or so much thereof as was applied to thé extin- 
guishment of those debts. J. H. Beard vs. White Cash etal., 121. 

2. Unless the contrary appears, it will be presumed that the sheriff in 
making a judicial sale, gave all of the notices required by law. 

Widow Ursin Soniai vs. Thomas Miles et al., 164. 

3. Where an attorney of heirs was regularly appointed, but absented 
himself from the State before the entire conclusion of the mortuary 
proceedings, such absence does not render null a sale validly made 
under a decree of the Probate Court. A purchaser at a probate 
sale, regularly ordered and made, is protected by the decree, and 
by the prescription of ten years. 

Heirs of William Porter vs. Margaret A. Hornsby, 337. 

4. It has been often held that, when a party relies on a title acquired 
by a sheriff’s sale, he must show, not only the sheriff's Deed, but 
the writ and judgment on which the sale is based. 

Marie Clarkston vs. Vincent & Co., 613. 
JURORS. 

1. Whether or not the panel from which were drawn the jurors who 
tried the defendant was selected by a quorum of the jury commis- 
sioners, is a question of fact of which the Supreme Court has not. 
jurisdiction. 

It is sufficient if the panel of jurors was drawn .by two of the three 
who compose the board of jury commissioners, 

A member of the Board of Health who accepts the office of jury 
commissioner, and qualifies as such, thereby ceases to be a mem- 
ber of the Board of Health, and may thereafter perform the duties 


of a jury ees 
State vs. Thomas Arata, 193. 


2. Act No. 7 of the Seantueeee of 1880, providing for the fixing of the 
first terms of the District Courts under the Constitution of 1879, 
construed as suspending for those terms of Court the operation of 
that part of Act No. 44 of 1877, which required the drawing of the 
jury fifty days before the session of the Court. 

State vs. Green Red, alias Green Redding, 819. 
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JUDGMENT. 

1. The filing, by an executor, of a list of the debts of a succession, 
cannot be the basis of a final or conclusive judgment ; and the 
homologation of such list is not such a judgment as can be revived 

Sarah Losee, Tutrix, vs. John Orsborne, Executor, 378. 

2. A judgment can be validly rendered and signed out of term time, 
by consent of the parties. 

Bolin P. Green vs. J. W. Reagan, Sheriff, et al., 974. 

3. A judgment rendered in vacation by consent of the parties is valid 
even as to third persons, in the absence of fraud and collusion. 

City of New Orleans vs. J. R. A. Gauthreaux, etc., 1126. 


JURY TRIAL. 

1. In a suit brought against the husband on a note drawn by the wife 
and signed by him only for the purpose of authorizing her, though 
the note is given for the price of property purchased in the wife’s 
name during the existence of the community, it cannot, with any 
plausibility, be pretended that the action is brought upon an un- 
conditional obligation to pay a sum of money; and the defendant 
may be entitled to a jury without making oath as required by art. 
494, C. P. 

The legal presumption that the purchase is for account of the commu- 
nity, and even the fact that the husband has assumed the debt of 
the wife, do not change the rule in that respect. 

State ex rel. C. J. Leeds vs. Judge Third District Court, etc.. 542. 

2. The maker and the endorser of a promissory note are not entitled 
to plead an unliquidated claim in Compensation against the holder ; 
nor, by swearing to the plea, are they entitled to a trial by jury. 

J. W. Burbridge & Co. vs. T. C. Anderson et al., 877. 

3. Astipulation by the maker of a note, that he will pay such Counsel 
Jees as is customary, in case of legal proceedings, etc., is not an un- 
conditional obligation to pay a specific sum of money, which deprives 
him of his right to a trial by jury. 

Vincent Boagni vs. T. C. Anderson et al., 920. 

4. When the verdict of the jury decides issues not involved in the 
pleadings, it will be set aside, and the case remanded to be tried de 
novo. B. J. Sage, Agent, vs. William S. Evins, 1271. 


-JUSTICES OF THE PEACE. 

1. Act No. 10 of 1878, giving to Justices of the peace, in the parish of 
Orleans, exclusive jurisdiction over the territory of their respective 
districts, within the limits of the jurisdiction conferred upon them 
by law, is not unconstitutional. 

State ex rel. Sinnott vs. I. W. Falls, Seventh Justice of the Peace, 
ete., 553. 
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LIBEL. 

1. A defendant cannot be held in damages on account of the publica- 
tion of an alleged libelous letter, when the plaintiff fails to show that 
the letter was either written, or composed by the defendant, or that 
he caused it to be written, or composed, or assisted therein, or pub- 
lished it, or caused it to be published. 

Because one insurance company has agreed with a certain plaintiff to 
pay on its policy such proportion as might be adjudged in a certain 
suit due to him by another company on its policy, and, having an 
interest in the question, has employed counsel to assist in the 
investigation, is no reason to hold it bound in damages for slander- 
ous matter in the pleadings of that other company, especially where 
it is shown not to have known of the charges made in the pleadings. 

No client can be held in damages for any slanderous or libelous words 
uttered by his attorney-at-law. 

Bayly & Pond vs. Paul Fourchy et al., 136. 


LEASE. 

1. A lessee is not in the strict sense of the word a third possessor, nor . 
is his right to claim for improvements that of a*third possessor 
proper. 

Where property was leased subject to a mortgage the fact that a 
mortgage creditor exercises his legal right of foreclosure does not 
render him liable to the tenant in damages. 

A fair price is the measure of the lessor’s liability to the lessee for 
improvements put on the leased premises by the lessee which the 
lessor elects to keep. 

Davidson B. Penn vs. Citizens’ Bank of Louisiana, 195. 


2. If the right of lessee is worth no more than he has agreed to pay 
in futuro for it, the expropriator of that right would pay him 
nothing, as itis worth nothing. But if the right of lease will bring a 
greater sum than it is to cost the lessee, the latter is entitled to be 
paid the amount of such excess, which amount cannot be charged 
upon the sum fixed for the rights of the owner, unless the owner 
has received the rent in advance, or unless the value of his right 
has been fixed by reference to the present actual value of the lease. 

The true test of the value of the rights of the lessee is found in the 
excess which it will now sell for over the amount he has agreed to 
pay for it. 

The improvements put by the lessee on the leased premises belong 
tohim. The owner of the premises has the right of electing to 
take them or not. But the owner carnot be compelled to take them. 

In the Matter of the Morgan R. R. and S. 8. Co., Praying etc., 

371. 
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LEASE—Continued. 
3. The factors and agents of the lessee are not third persons, in the 


sense of article 288 of the Code of Practice, towards whom the 
lessor has to make the affidavit therein prescribed. 
J. M. Tupery vs. T. N. Edmondson, 1146. 


LIS PENDENS. 


1. 


The plea of Lis pendens must prevail in a suit against the surety, 
when the issues it presents are pending in an Opposition to the 
Account of the Administrator. 

Thomas J. Pickett et al. vs. Mattie G. Gilmer et al., 991. 


MANDAMUS. 


1. 


The Auditor of the State cannot be compelled by a mandamus to 
levy a certain tax, even though an act of the Legislature has made 
it his express duty to do so, when it appears that his doing so 
would be in disregard of a final decision of the Supreme Court pro- 
nouncing the act to be unconstitutional and in direct contravention 
of a subsequent act of the Legislature. 

State ex rel. Board of School Directors of Tensas Parish vs. Allen 

Jumel, Auditor, 60. 


The duty of a lower judge to determine whether a certain judicial 
count of votes cast at an election, and the return thereunder was a 
valid return, is not a purely ministerial duty, and hence it cannot 
be enforced by a mandamus. 

State ex rel. W. F. Blackman vs. W. A. Strong, Secretary of State, 

173. 

Where money is in the Treasurer’s office to the credit of the general 
fund, one creditor of that fund cannot obtain a priority over others 
by the institution of mandamus proceedings. 


Where there is a sum to the credit of the general fund which is 


ct 





inadequate to pay the warrants presented to or on file with the 
Treasurer for payment, the Treasurer cannot by mandamus be 
ordered to pay the whole fund to one creditor to the exclusion of 
the others. 

State ex rel. E. P. Boyer vs. State Treasurer, 177. 


The decree of a court granting a mandamus is a final judgment, 
but it does not become final on its rendition. 
State ex rel. Isidore Newman vs. Judge Sixth District Court, 
207. 


When the law vests a public officer with a discretion to do or not do 
a thing, a mandamus will not lie to control him. 
State ex rel. N. O. Gaslight Co. vs. Mayor and Council of New 
Orleans, 268. 
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MANDAMUS—Continued. 
6. Courts cannot refuse to decide exceptions and issues interposed by 
a defendant to plaintiff's right to sue; and a mandamus will issue 
to compel a decision to the end that the Supreme Court may exer- 
cise its appellate jurisdiction. . 
State ex rel. John Marks vs. Judge Third District Court, 296. 

7. Though, under Article 90 of the constitution of 1879, it might be 
proper for the Supreme Court to compel by Mandamus a District 
Court to grant an Injunction in a case clearly sufficient on the facts 
and involving no question of law, and in which, therefore, the District 
Court would be without discretion to refuse the Injunction, still, asa 
rule, the Supreme Court will not use the power conferred upon it by 
said article of the Constitution, to compel an inferior judge to grant 
an Injunction which he has refused accordiug to his conscience and 
his understanding of the legal issues involved in the case. The rem- 
edy, in such a case, is by Appeal. 

For the information of members of the bar and litigants, the Court lays 
down, in this case, the general rules, by which it shall ordinarily be 
guided in the exercise of the power granted by article 90 of the con- 
stitution of 1879. 

State ex rel. City of New Orleans vs. Judge Sixth District Court, 
549. 

8. A Mandamus will lie to compel a District Judge to sign a Bill of 
Exceptions when presented in proper form. 

State ex rel. Hamp Mullen vs. R. C. Drew, Judge Second Judicial 
District, 1043. 
MANDATE. 

1. A power of attorney which authorizes the agent to draw, sign, and 
indorse notes, checks, and bills in the name of the principal, which 
is deposited with a certain bank, and which, it appears, was designed 
by the principal to empower the agent to represent him only in such 
business as he might have with that bank, will not enable the agent 
to bind the principal by promissory notes in the principal’s name for 
borrowed money secured by pledge, executed in transacting a busi- 
ness in which the principal never engaged with other persons than 
the bank, who had not seen the power of attorney, who had received 
no intimation from the principal that he had executed any such 
power, and who could, by proper inquiry, have ascertained that the 
agent in his dealings with them had exceeded his mandate. 

Citizens’ Savings Bank vs. Judah Hart et al., 22. 

2. The presumption of ownership resulting from possession, is not 
applicable to factors, brokers, and other avowed agents, with re- 
spect to money or property intrusted to them for the special pur- 

poses of their vocation. 
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MANDATE—Continued. 


Where the principals, merchants of Louisville, Kentucky, intrusted to 
their agent, a broker of New Orleans, a bill of exchange specially 
indorsed by them to the broker, to be used by him in purchasing 
sugar and molasses for them, and the agent caused the bill to be 
discounted and the proceeds to be placed to his credit in bank, the 
money did not thereby become the property of the agent; and his 
succession acquired no better title to it than the deceased agent 
himself had. 

The principal may pursue and recover his property or proceeds in the 
hands of the legal representative of the deceased agent, whenever 
it can be identified and distinguished ; but the burden of identifica- 
tion and of proof of ownership is on the principal. 

Succession of Henry Boisblanc, On Rule, etc., 109. 


. An agent of a life-insurance company is without authority, by 
giving an antedated receipt for premium, to revive a policy which 
was forfeited for the non-payment of the premium as stated in the 
contract. 
Jason T. Diboll vs. Etna Life Ins. Co. of Hartford, Conn., 
etc., 179. 


MARRIED WOMEN. 
1. One who takes after its maturity a simulated note executed by a 


husband to defraud his wife and secured by a simulated mortgage 
on ecmmunity property, will not be permitted to enforce the note 
and mortgage to the prejudice of the wife who, before the transfer 
of the note to its holder, had obtained a judgment against her hus- 
band of separation from bed and board, and for a settlement of the 
community. 


A wife separated from bed and board from her husband by valid judg- 
ment may proceed by way of third opposition to enforce her claim 
to one half of the proceeds of certain community property, about 
being sold under an order of seizure and sale. 


While a wife cannot set up any claim to the prejudice of any real 
mortgage, or sale of community property made by the husband be- 
fore the institution of her suit for separation, she may do so when 


the alienation was simulated. 
R. L. Belden vs. John Hanlon, 835. 


Where it is affirmatively shown that at the time a married woman 
was authorized by the judge to contract her husband was absent, 
then the presumption obtains that the judge knew of the absence, 
and hence validly authorized. 

With the authority of her husband or the judge a married woman can 
bind herself for the benefit of a person other than her husband. 
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MARRIED WOMEN—Continued. 
The authority given to a married woman to borrow a sum of money 
cannot be considered as implying the power to contract for usuri- 


ous interest. 
R. B. Hollingsworih vs. Diana Spanier, 203. 


3. Purchases by unauthorized married women are annullable only on 
their demand, or that of their heirs or husbands. 

Mrs. A. A. Walker vs. Mrs. L. T. Barrelli, 467. 
4. A married woman is not responsible for debts contracted by her 
husband in cultivating, for his own account, a plantation belonging 
to her. Michael Smith vs. Martha L. White and Husband, 1033. 
It is not necessary that the Petition of a married woman seeking the 
judicial authority to mortgage her property, or the Certificate of 
the judge issued thereon, should contain a description of the prop- 
erty to be mortgaged. 

A married woman who, in the absence of her husband, has sought and 
obtained the sanction of the judge, under articles 127 and 128 of the 
Code, to borrow money and mortgage her property, does not need 
the further authorization of her husband. 

The law protects the weakness of women, not their dishonesty, When 
a married woman has used fraudulent means to obtain a loan of 
money, she is estopped from pleading her incapacity, and she for- 
feits the benefit of the legal presumption that her contract enured 
to the advantage of her husband. 

Mrs. F. G. Henry vs. J. R. A. Gauthreausx et al., 1103. 
6. There is no law in this State which forbids the husband to bind 
himself for debts contracted by his wife. 

Evidence is not admissible to show that the money borrowed by a 
married woman, under the proper judicial authority, was received 
and used by the husband in his own affairs. 

Alden McLellan vs. Mrs. Sarah B. Dane, 1197. 


ot 


MINORS. 
1. A natural tutrix who remarries without convoking a family meeting 
to advise as to her continuance as tutrix ipso facto ceases to be 
tutrix, and thenceforth she is without power to bind the minor by 
any acknowledgment express or implied. She cannot, for example, 
interrupt the prescription of a note on which the minor is bound, by 
paying interest on and obtaining renewals of the note. 
The payment of interest on a note binding on minors, made by their 
tutrix, does not suspend prescription for the term of her gestion. 
Where one as tutrix of her minor children, and after she ceases to be 
tutrix, makes renewals of a note on which the minors, and she as 
+ widowin community, are bound, the renewals will interrupt pre- 
scription as to her. 
Mrs. Catherine Grant vs. Mrs. Catherine Maier, Administra- 
trix, and Wm. A. Moore, Tutor, 51. 
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MINORS—Continued. 
2. From the moment of his second marriage, the natural tutor owes to 


3. 


his minor children the rents and revenues accruing on their share of 
the community property held and administered by him. If the 
tutor has mingled the minor’s property with his own and used it in 
his own interest, he is responsible for the rent, or hire of the prop- 
erty during his possession, and five per cent per annum interest on 
each year’s amount of such rent or hire. 


The tutor is liable for the money of the minors received by him and 


legal interest from the day of its receipt, but not for compound in- 
terest. , 


Sarah E. Vance et al. vs. Sarah E. Vance, Executrix, etc., 186. 


The failure to record any abstract or other document attesting the 
amount of the appraisement of a mlnor’s property prior to the 1st 
of January, 1870, will extinguish any tacit mortgage he may have 
had on the property of his tutor. 


An action against the clerk of a court for damages, on account of his 


on 


neglect to file with the recorder of mortgages an abstract of the in- 
ventory of a minor’s property, showing the value of that property, 
is prescribed in one year. 

L. P. Caillouet et al. vs. Henry Franklin, 220. 


When offered tke second time for sale, on twelve-months credit, the 
property of a succession in which minors are interested need not 


' bring either its real or appraised value, but may be validly sold for 


whatever it will bring. 
Fanny Campbell vs. Christian D. Owens et al., 265. 


The nearest male relative of a minor being bound to take charge of 
the tutorship under the penalty of incurring damages, is entitled in 
applying for the tutorship to take at once such conservatory meas- 
ures as are necessary for the protection of the minor’s property. 
Succession of Jennie A. Walker, 321. 

A minor’s claim against his tutor must be liquidated before it can 
be enforced. 

Successions of William E. Edwards and Lavinia Wilson, 457. 


Minors are not bound for debts contracted by their tutors, even 
under the authority of the Probate Court and advice of family 
meetings, when they arise from purchases made for them on credit 
and which their means did not justify. They are only bound by in- 
vestments made by their tutors of the surplus of their revenues, 
after providing for their maintenance, education or support. 
Neither the letter nor the spirit of our laws authorizes the involv- 
ing of minors in speculative purchases. 
Catherine E. Randlett et al. vs. M. T. Gordy, Sheriff, et al., 904. 
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MINORS—Continued. 


8. A third person in good faith lending money to a minor by author- 


ity of a Court of competent jurisdiction, is protected by the Decree, 
whether the loan was necessary and used for the minor, or not. 
M. D.C. Cane, Tutrix, et al., vs. J. D. Cawthon, Sheriff, et 
al., 953. , 
. This Court will not infer that the judge of the Probate Court, when 
he rendered his judgment in chambers, homologating the Deliber- 
ations of the family meeting, did not have the process-verbal be- 
fore him, because the judgment was signed on the 25th of October, 
1877, and the Petition of the Tutrix praying for the homologation, 
the process-verbal and the judgment were cnly filed on the 20th 
October, 1877. It is of common practice to place such papers in 
the hands of the judge for his consideration and signature in 
chambers, and to file them after he has signed the judgment. 
There is no reason to disturb on appeal the Decree of the Probate 
Court homologating the Deliberations of the family meeting and © 
authorizing the mortgage of minors’ property, when all the require- 
ments of the law for such mortgage have been fulfilled and the 
decree rendered on proper evidence of the same. 
Tutorship of the Minor Heirs of H. & M. J. McCormick, 956. 


MORTGAGE. 
1. Where a debtor executes a mortgage to his creditor to secure a cer- 








tain debt, and the creditor does not accept the mortgage at the time 
of its execution, and some time thereafter, before accepting the mort- 
gage, sues to recover the debt, the debtor will be thereby released 
from the obligations of the inchoate mortgage. 

Palmer Dickson et al. vs. H. P. Dickson et al., 272. 


. Where a plantation and the slaves attached to it were sold in block, 
without separate estimation, for a round price, and the purchaser 
assumed as part of the price the debt due by his vendor, secured by 
mortgage and privilege on one of the several parcels of land consti- 
tuting the plantation, the assumption created a privilege on the en- 
tire plantation, which was preserved by the recording, in the mort- 
gage-office, of the act of sale containing this assumption, although 
the inscription of the mortgage so assumed subsequently ceased to 
have effect for want of re-inscription. 
Widow Scionneaux vs. Jos. Waguespack et al. etc., 283. 


. Up to the moment of its adjudication by the sheriff the property of 
a debtor which has been seized under execution may be validly sold, 
or mortgaged by him, subject to the rights of the seizing creditor. 
And if the seizing creditor waives his rights in favor of a mortgage 
. executed by the seized debtor, such mortgage will, after being re- 
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MORTGAGE—Continued. 
corded, rank any mortgage subsequently put on the property by the 
seizing creditor who bought it in. 

A mortgage creditor effectively accepts a mortgage in his favor either 
by taking the mortgage notes, or by an authentic act. The trans- 
fer of a note transfers every thing accessory to and securing the 
same. 

A mortgage not recorded for some time after its execution is, from the 
moment of its record, superior in rank to any mortgage subsequently 
executed. 

Cilizens’ Bank vs. Alexis Ferry and Wife, 310. 

4. While the claim is not extinguished quoad the mortgage, the sale 
transfers it to the proceeds, the right to take these proceeds when 
in esse being evidenced by the twelve-months bonds, 

The mortgages being transferred by operation of law to the proceeds, 
which take the place of the property, they are transferred with the 
rank existing on the day of sale. 

Where property has been sold under execution to pay mortgage 
debts, the rights on the property to which the price was to be ap- 
plied are extinguished as faras the property is concerned and are 
transferred to the fund. It is not, therefore, necessary to re-in- 
scribe the mortgage to preserve their rank as against the fund. 

But where the seized debtor buys at a sale on twelve-months credit, 
the sale operates a mere prolongation of time with security, and the 
mortgages are not transferred from the property to the fund. Re- 
inscription is then necessary. 

Pierre Fillastre vs. A. St. Amand. On Opposition etc., 352. 

5. The creditor with special mortgage has the right to foreclose it on 

a part only of the property mortgaged, and is not compelled to 
make the whole of said property contribute to the payment of his 
debt. Caroline Burgess et al. vs. M. T. Gordy, Sheriff, et al., 1296. 


MUNICIPAL CORPORATIONS. 

1. While the parish of Concordia may have plenary power to make 
enactments for levees, and incur any expense for their construction 
or repairs, its police jury cannot create any valid debt for such pur- 
poses, unless, in the ordinance creating the debt, means for its pay- 


ment are provided. 
Peter Young vs. Police Jury of Concordia, 392. 


2. The failure‘of the attorney of a police jury to make all of the defenses 
to asuit that might have been made, cannot be considered as mak- 
ing the judgment subsequently rendered in the suit a confession of 
judgment by the police jury. 

The question of the validity of certain scrip on which a formal judg- 
ment was recovered against a police jury cannot be considered in a 
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MUNICIPAL CORPORATIONS—Continued. 


subsequent suit brought by taxpayers to enjoin the collection of 
taxes legally levied to pay the judgment by order of the court which 
rendered it. 
G. B. Shields et al. vs. P. W. Chase, Tax-Collector, et al., 409. 

The Board of School Directors of a parish are without authority to 
bring suit for the revendication of land donated by Congress to the 
State for public school purposes, and sold under a law of the State, 
unless empowered to do so by a legislative act. 

Board of School Directors of Concordia vs. Albert G. Ober, 417. 
The public property of the Parishes of this State is not converted 
into private property by the legislative territorial division of the 
Parish to which it belongs, and the consequent cessation of the 
public use to which it is dedicated. Such property, notwithstanding 
the change of territory and of use, remains what it was before, 
public property, extra commercium and not subject to seizure. 

Police Jury Parish of Jefferson, etc., vs. Thos. McCormack et al., 

624. 

A party contracting with the City of New Orleans for grading and_ 
curbing banquettes, does so at his own risk, and if, owing to some 
informalities in the contract, he fails to recover from the front pro- 
prietor, the amount of the City Surveyor’s Bills against them, which 
he has accepted in payment of his work, he has no recourse against 
the City. John Moylan vs. City of New Orleans, 673. 
A party claiming to compel a Municipal Corporation by Mandamus 
to levy a special tax to pay a certain judgment held by him, not- 


_ withstanding the limitations of article 209 of the Constitution of 


1879, on the ground that said limitations impair the obligations of 
his contract with the Municipality and are, therefore, null and void, 
—must allege and prove that his judgment was founded upon a 
contract. 
State ex rel. Thomas W. Nelson vs. Police Jury, Parish of St. 
Martin et al., 884. 

Under the laws, which make it the duty of the City Council of New 
Orleans to turn over to the Board of Liquidation of the City Debt, 
all the property, real and personal, of the City, to be by said Board 
sold or disposed of, and the proceeds applied to the payment of 
the City Debt,—the City Council cannot sell or grant the right of 
way through any of its streets to a Railroad Company, unless it is 
for a consideration in Cash or otherwise, which can be realized and 
turned over to the Board of Liquidation and by them applied to 
the payment of the City Debt. 


The power of granting this right of way or franchise, is inherent in 


the City itself and not susceptible of transmission to the Board of 
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MUNICIPAL CORPORATIONS—Continued. 

Liquidation ; but when the power has been exercised by the City, 
the result of it, the franchise, then becomes property in the legal 
sense of the word, and the price, consideration or proceeds of the 
same should, under the statutes, be transferred to the Board of 
Liquidation. 

Board of Liquidation of City Debt vs. City of New Orleans, 915. 
8. Act No. 80 of the Legislature of 1876 is not unconstitutional on the 
score that the Board of Audit, ereated by it, is clothed with judicial 
powers. That body is only to sift and adjust the outstanding in- 
debtedness of the Parish of Caddo, subject to the judicial ‘action of 
the Courts. 

Under the provisions of that Act, the finding of said Board constitutes 
the legal authority of the Police Jury of the Parish of Caddo to issue 
bonds. 

Act No. 96 of 1872, which prescribed certain formalities for the valid 
issuance of the bonds of the Parish, was amended in that respect, 
by Act No. 15 of 1876. 

The bonds held by the Relator having been issued under legal author- 

; ity, are valid and to be treated as commercial paper in the hands of 
@ BONA FIDE holder for value. 
The Relator is, therefore, entitled to the Mandamus prayed for. 
State ex rel. D. B. Martin vs. Police Jury of Caddo Parish, 10.22. 
9. The power to erect wharves and other artificial facilities on the 
banks of navigable rivers, and charge tolls for the use of the same, is 
a franchise which a municipality can only derive from legislative 
grant. The Act of incorporation of the town of St. Martinsville con- 
tains no such grant. ' 
Mayor and Trustees of St. Martinsville vs. Steamer “Mary Lewis” 
and Owners, 1293. 
NEW TRIAL. | 
1. The signature of the judge of the lower court, to a decree in which 
he grants a mandamus and perpetuates an injunction, affixed before 
the expiration of the three days allowed by law for a new trial, is 
premature ; and he may on his own motion, any time before the 
lapse of those three days, order a new trial. 
State ex rel. Isidore Newman vs. Judge Sixth District Court, 207. 


NOVATION. 
1, A compromise between creditor and debtor, by which the amount 


of the debt, the terms and mode of payment, the rate of interest 
and the nature of the securities are changed, does not effect a nova- 
tion, unless the intention of the parties to novate the obligation is 
particularly expressed. 













































W. J. Q. Baler vs. Henry Frelisen, etc., 822. 



















INDEX. 





OWNERSHIP. 
1. Perfect ownership consists of the use, the enjoyment and the dis- 
posal of the thing—the usus, fructus and abusus. 

Perfect ownership gives the unlimited right of disposal and enjoy- 
ment. Imperfect ownership gives this. right only when it can be 
done without injuring the rights of others, that is, of those who 
may have real or other rights to exercise upon the same property. 

The usus, fructus, and abusus are the three elements of perfect own- 
ership and constitute the jura in re. The right of a lessee is nota 
real right—a jus inre. Itisa jusadrem. Thelease of real estate 
does not therefore operate a divestiture of any element of property’ 
but it prevents or encumbers the exercise of the right of full owner- 
ship. The right of the lessee is substantive, and is independent of 
changes in the ownership of the thing. Hence the purchase or ex- 
propriation of the rights of the owner does not necessarily embrace 
or operate upon the right of the lessee. That right, in order to be 
affected, must itself be the object of the purchase or expropriation. 

In the Matter of the Morgan R. R. & S. S. Co., praying, etc., 371. 


PARTITION. 

1. Where several persons as heirs and legal representatives of a suc- 
cession under administration are the owners in indivision of a judg- 
ment from which a devolutive appeal is pending, the sale of the 
judgment will not be ordered to effect a partition, on the application 
of one of the co-owners opposed by the others, when it does not 
appear that the administrator of te succession has made any effort 
to execute the judgment ; especialy in a case where a sale would 

- inure to the benefit of one only of the co-proprietors, and to the 
detriment of the others. 
A, Rochereau vs. Mr. Jules Maignan et al., 45. 
PARTNERSHIP. 

1. It is a well-established principle of our jurisprudence, that the ad- 
dition of a new member to a commercial partnership, creates a new 
firm, with distinct rights and liabilities ; and that the latter is not 
responsible for the debts of the former partnership, unless it has 
made itself so. Paradise & Bro. vs. Ben Gerson, 533. 


2. A commercial partner has the right to confess judgment in behalf 
of his firm. W. G. Wilmot & Co. vs. Steamer Ouachita Belle, 607. 


3. An authentic act of partnership being passed between several per- 
sons, in which it is expressly stated that one of them enters the 
partnership and is accepted as a partner in commendam ; that he 
advances a fixed sum of money, receipt of which is acknowledged ; 
that he is exonerated from participation in the expenses and losses 

of the concern, and, in lieu of a proportion of contingent profits, is 
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PARTNERSHIP—Continued. 
to receive monthly a fixed per centage on the gross sales made by 
the firm ; 

And such an act being recorded at the Mortgage Office, in a book 
known and marked as the “Society and Partnership Book :” 

HE p that it is a sufficient compliance with the law relative to the 
partnership in commendam, to protect such a partner from the obli- 
gations of a general partner. 

A partner in commendam, consulting once with one of the general 
partners, and advising third persons that the firm is “all right,” can- 
not be considered as having taken an active part in the affairs of 
the firm and be held responsible for its debts. 

Ulman & Co. vs. Briggs, Payne & Co. and James M. Lewis, 657. 


4, There having been a partnership between Plaintiff and Defendant, 
no specific indebtedness resulting therefrom can be claimed by the 
former. The only action he can maintain, is one for the settlement 
of the partnership affairs. 

A, B. Seelye vs. Zaimon Taylor, 1115. 
5. The attachment of the partnership assets by the individual creditor 
is illegal and must be dissolved, and the attached property surren- 
dered to the liquidator of the partnership. 

It is now well settled in principle, that a partnership may be created 
by construction of law, as to third persons, although neither intended 
nor actually existing as between the parties themselves. 

City of New Orleans vs. J. R. A. Gauthreaux, etc., 1126. 


PLEADINGS. ; 
1. In a Suit to annul a sale, the vendor is a necessary party. Ino his 
absence the validity of the sale cannot be passed upon. 
Josephine Fecel, Administratriaz, etc., vs. Jas. P. Guinault, 91. 


2. In actions of rescission, it is proper and necessary to make all par- 
ties to the transaction parties to the suit, and this may be done by 
amended petition, if not originally done. 

Edward F. Stockmeyer & Co. vs. Daniel Weidner and Jacob 
Weidner, 106. , 

8. Where the lessee of a plantation, who is sued for one-half of the 
rent by one claiming to be the half-owner of the place, excepts, that 
plaintiff cannot maintain the action separately, because he is a 
joint obligee in the contract of lease, and this fact does not appear 
on the face of the plaintiff's petition, the defendant must prove the 
fact ; otherwise his exception must be overruled. 

R. T. Buckner vs. J. H. Beaird, 226. 

4. The allegation of a defendant in her answer that she had “ advanced ” 
a certain sum to the plaintiff does not amount to a plea of payment. 


























PLEADINGS—Continued. 
A plaintiff who successfully objects to the introduction of evidence to 
support a certain allegation in the defendant’s answer, cannot after- 
ward ask that the allegation be considered, as involving any admis- 
sion by the defendant. 
Palmer Dickson et al. vs. H. P. Dickson et al., 272. 
. Where defendant in attachment reconvenes, the allegation in his plea 
in reconvention that “ plaintiffs by their unlawful attachment of his 
goods have damaged him in his business to the amount of ten thou- 
sand dollars,” is sufficiently clear and certain to admit of any evi- 
dence tending to show the amount of the pecuniary loss suffered by 
him in his business by reason of the attachment. 
Hernsheim & Bro. vs. L. A. Levy, 340. 
. After a judgment sustaining the exception of no cause of action it is 
too late for the plaintiff to amend his pleadings, even though the 
motion to amend is filed before the judgment is signed. 
0. G. Burbank, Tutriz, vs. William Harris, 395. 
. In a suit against a corporation by a party who claims to be the 
owner of stock standing in the name of another person, and alleged 
to have been illegally transferred on the books of the company, if the 
demand is for damages, it must be based upon allegations of wrong- 
ful and fraudulent acts on the part of the defendant; and if the de- 
mand is for the recovery of the stock itself, the stockholder in whose 
name it has been transferred and stands is a necessary party to the 
suit. Dr. C. Reid vs. Commercial Ins. Co., 546. 
. Itis not necessary that the parents of the spouses, though they 
were parties to the marriage contract, should be made parties to 
the suit of the wife for a divorce and settlement of her rights under 
the marriage contract. 
Madeleine D’Auviiliers, Wife of Auguste De Livaudais, vs. 
Her Husband, 605. 
. Heirs of the deceased wife, suing, not for a partition of the Com- 
munity property, but only for the recognition of their rights in the 
same, need not make their co-heirs parties to the suit. 
Nor is it necessary that their heirship should have been decreed by 
the Probate Court, before the institution of a suit for the recogni- 
tion of their rights in the Community property. 
W. R. Tugwell vs. J. L. Tugwell, 848. 


10. An amendment alleging a want or failure of consideration, cannot 








be allowed after the general issue. Stare decisis. 
A second amended Answer pleading Compensation, should be allowed 
to be filed, if the debts pleaded in compensation, are described with 


sufficient precision. 
Vincent Boagni vs. T. C. Anderson et al., 9.20. 
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11. 


The general denial and plea of Novation set up in Defendant’s 
Answer, are not inconsistent in this case, because it is the legal con- 
sequences of the facts alleged by Plaintiff, that Defendants deny ; 
and the special defense of Novation is only pleaded in the alterna- 
tive. 


In such a case, the Plaintiff is not relieved from the necessity of prov- 


12. 


13. 


14. 


“15. 


16. 


17. 


ing his allegations. 

r John B. Durham vs. Julia Williams, Tutriz, et al., 962. 
Plaintiff having made part of his Petition a Record which shows a 
judgment against him and in favor of Defendant, for a larger sum 
than Plaintiff's claim, the Exception of No cause of action was well 
taken and should be sustained, as Compensation takes place by the . 
simple operation of the law. L. A, Levy vs. M. Roos, 1029. 
When Piaintiff’s Petition states that a certain document is thereto 
annexed and made part thereof, and in point of fact, the document 
has not been annexed to the Petition or filed, on Defendant’s ex- 
ception to the cause of action or sufficiency of the Petition, the 
document should not be considered as forming part of the latter. 

J. Lamorere, for use of, vs. S. 8S. Cox, 1045. 
The principal and surety should be sued, when legally practicable, 
in the same action. 
James Stafford vs. W. P. Harper, Sheriff, et al., etc., 1076. 
The individual creditor who has attached partnership assets, is not 
a necessary party to a suit in which a liquidator is subsequently 
appointed. 
City of New Orleans vs. J. R. A, Gauthreaux, etc., 1126, 
Plaintiff in injunction, claiming as his own, property under seizure, 
not having in his Petition alleged the source of his title, Defendant 
has the right to show, without having pleaded fraud and simulation, 
that the title is fraudulent and simulated, 
Richard Devonshire vs. J. R. A. Gauthreauax, etc., Civil Sheriff, 
et al., 1132. 
A suit brought against a sheriff in office and his predecessor, in 
solido, for the value of property alleged to have been seized by the 
former and lost whilst in charge of the latter, is an illegal joinder 
of parties. Either one or the other of the two cfficers is liable be- 
cause the property was lost whilst in his official possession ; both 
of them cannot be responsible for that same reason. 
New Orleans Ins, Ass’n. vs. Mrs. Mary E. Harper, Surviving 
Widow, etc., 1165. 


PLEDGE. 
The contract of pledge of movable property, other than promissory 
notes, bills of exchange, stocks or claims, in order to affect third 
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PLEDGE—Continued. 


persons, must be by written act; and the amount of the debt and 
the nature of the thing pledged, as required by Art. 3158, C. C., 
must be mentioned in the act. 
Verbal evidence is admissible to explain letters or ciphers in a writ- 
ten instrument, but not to prove a pledge, which must be in writing, 
John DeBlois, Syndic, vs. James J. Reiss, etc., 586. 

2. The pledgor himself may be in some cases the detainer ad hoc of the 
pledge for account of the pledgee, but when, having been Bo, he has 
sold the property pledged, it cannot be held that prescription of the 

a. debt remains interrupted by the existence of the pledge. 
W. B. Conger, Executor, vs. City of New Orleans, 1250. 


POSSESSORY ACTION. 

1. The seizure and advertising of property for sale, by the sheriff, is 
such a disturbance as authorizes the possessory action by a third 
person holding personally or by his tenants, although the sheriff 
did not actually dispossess them. 

Reuben White vs. The Sheriff and others, 130. 

2. Possession nomine proprio is of the essence of the possessory action. 

Mary A. Dooley and Husband vs. John Gibson et al., 192. 

3. A market-house though not belonging to the owner of the soil upon 
which it is built, is itself immovable property, and a suit by Injunc- 
tion to prevent Defendant from disturbing Plaintiff in the enjoyment 
of said market-house and its revenues, and from slandering his title 
thereto, is a possessory action. 

The only legal inquiry in the possessory action is: was the Plaintiff 
the actual possessor, as alleged, and did the Defendant disturb 
him? And plaintiff needs only show possession for a year and a day. 

Charles Lange vs. Mrs. A. B. Baranco, 697. 





PRACTICE. 
1, Where there is no proof to show an agreement of counsel to try a 
rule on a certain day, and no proof of notice of trial on that day, a 
judgment making the rule absolute on that day is absolutely null 
and void. Adolphe Verret vs. Robert Bonvillain, 29. 
2. Interrogatories on facts and articles in any case cannot be taken 
for confessed against a plaintiff who has actually answered, merely 
because his oath was not taken under a commission from the court 
before which the case is pending. 
Interrogatories will be taken for confessed against the plaintiff who 
has not answered, without any formal motion to that effect. 
Where a defendant dies, after having filed an answer, and his admin- 
istratrix is made party to the suit, it is not necessary that an an- 
swer should be made by her, or default taken against her. 
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PRACTICE—Continued. 

A valid judgment may be rendered against a partnership and its 

assets by citing the living partner, and the legal representatives of 
those who are dead. 


The administrator of a deceased defendant may be brought into a 
court of ordinary jurisdiction, and made party to a suit which was 
pending against the deceased at his death. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges, 38. 


8. The surviving wife, who has ceased to administer the deceased 
husband’s succession as natural tutrix, who is not its administra- 
trix, and who has renounced the community between her and her 
deceased husband cannot stand in judgment as defendant in a suit 
against the succession. 


The release of sequestered property on bond, in a case in which the 
defendaut is without capacity to stand in judgment, will not pre- 
vent the intervention of the legal representative of the owner of the 
property, the only person with whom the plaintiff could litigate his 
demand. 


A suit against the plaintiff in a sequestration suit who has obtained 
possession on a release-bond, on the ground that the property was 
improperly bonded, must be brought in the court in which the se- 
questration suit is pending. ' 

Bernard Lemann vs. Widow F. A. Truzxillo, 65. 


4. On the trial of a motion to dissolve an injunction on the face of the ' 
pleadings, every allegation of the petition of the plaintiff in injunc- 
tion is admitted to be true. 
S. E. Vance et al. vs. J. D. Cawthon, Sheriff, et al., 124. 


5. The mention in the note of evidence that evidence was objected to, 
without statement of grounds, is not equivalent to the reservation 
of a bill of exception. 

Aug. Thielman vs. Guéblé & Nippert et al., 260. 


6. The Supreme Court will presume that the Court a gua properly 
exercised the discretion vested in it, in refusirg a continuance 
claimed on the ground that Defendant’s Counsel was unavoidably 
absent and engaged in the actual trial of a cause in another Court, 
if the Record does not contain the proof of the facts upon which the 
continuance was asked for. 

Mrs. Johanna Dillon vs. Luke Dillon, Her Husband, 643. 

7. The order of court appointing a liquidator, is an interlocutory order, 
which may be rendered in vacation. 

City of New Orleans vs. J. R. A. Gauthreauz, etc., 1126. 




























































PRESCRIPTION. 
1, Actions against sheriffs and their sureties are prescribed by the 
lapse of two years from the date at which the right of action accrued. 
Where the wrong complained of is malfeasance, an active violation of 
the official duty of the sheriff, as for a false return, a wrongful seiz- 
ure, ete., the right of action accrues, and the prescription begins to 
run from the date of the act: 

Where the wrong complained of is merely a passive violation by the 
sheriff of his official duty, such as the failure to pay over money 
collected by him, the right of action accrues, and the prescription 
begins to run only from the date of the demand made by the party 
entitled, or his agent or attorney. 

Succession of Hugh McCloskey, 146. 

2. The assumption by the purchaser of property, of the notes given for 
the price of sale, does not make him a party to the notes. His as- 
sumption is a personal obligation to pay the price of sale, and is sub- 
ject only to the prescription of ten years. 

Widow Scionneauzx vs. Jos. Waguespack et al. etc., 283. 


3. The prescription of five years bars nullities of form in the proceed- 
ings leading to the probate of a will. 

The filing by an executor of a statement of debts, is an acknowledg- 
ment which interrupts prescription, and suspends its course during 
administration. 

Heirs of William Porter vs. Margaret A. Hornsby, 337. 


4. The action to annul a judgment is prescribed by one year from the 
date of the judgment. 
G. B. Shields et al. vs. P. W. Chase, Tax-Collector, et al., 409. 


5. Nullities of form in the probate of a will are barred by the prescrip- 
tion of five years. 
-Anna 8. Miller vs. M. Georgia Miller et al., 437. 


6. Where it appears that the books, accounts, and assets of a corpora- 
tion were entrusted by the directors to one who united in himself 
the offices of president and cashier, and who died without rendering 

an account of trust, a demand for such an account and for the de- 
livery of the property entrusted to him may be made on his heir who 
has accepted his succession purely and simply, and prescription can- 
not commence to run against a demand for the return of such prop- 
erty, until the heir has evinced by an external act, or a declaration 
inconsistent with, or adverse to his precarious tenure, an open intent 

to change the origin, cause, and character of his anterior possession. 
The entries on the books of a corporation made by a deceased presi- 
dent and cashier, or under his direction, constitute a standing ac- 
knowledgment of his liability as against himself and his legal repre- 
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PRESCRIPTION—Continued. 
sentatives, and form the basis of an account to be rendered by those 
representatives. 


Southern Mutual Ins. Co. of Baton Rouge vs. William S. Pike, Jr, 
483. 


7. Because the right of a plaintiff to demand a statement of account 
from a defendant is not prescribed, it does not follow that the debt 
is not prescribed which is evidenced by the account. 

The debt, incurred by the president and cashier of a corporation on 
account of money of the corporation held by him, and notes and 
premiums due the corporation not collected by him, is prescribed 
by ten years from the time he ceased to exercise any of the func- 
tions of his offices. The obligations of such an officer to return the 
books or any other specific property of the corporation shown to 
be in his possessicn is not prescribed in ten years. 

Southern Mutual Ins. Co. vs. W. S. Pike, 488. 

8. The action to annul a contract is prescribed by one year from the 
date of the contract. 

“Successions of W. B. Margaret Savory. On Oppositions, etc., 506. 

9. Prescription against the action of forced heirs for the reduction of 
excessive donations, only begins to run from the death of the donor. 

Mrs. Widow Simeon Perrault, Tutrix, vs. Octave Perrault et al., 
635. 

10. The obligation of the Treasurer of the School Board of Union 
Parish to account for funds received by him in that capacity, is one 
ex contractu and fiduciary in its character, and is only barred by the 
prescription of ten years. 

Board of School Directors of Union Parish vs. J. E. Trimble, 
793. 

11. An administratrix cannot sue the succession she represents, and, 
therefore, prescription will not run against her on her claims against 
the succession, as long as she is administratrix. 

: Succession of S. M. Farmer. On Opposition, etc., 1037. 

12. Defendant, acting in good faith and under the belief that it was his 
property, sold certain machinery belonging to Plaintiffs. The action 

* to recover its value is not one ex deliclo, prescribed in one year, but 
arises from a quasi contract and is only prescribed in ten years. 

Gaty, McCune & Co. vs. L. L. Babers, 1091. 

‘18. Though by Act No. 5 of 1870, writs of fieri facias and mandamus 

* gould not be issued against the City of New Orleans, yet a creditor 
was not prevented from bringing his suit against said city, and he 
could, therefore, interrupt prescription by citation. 

The statement, made under Act No.7 of 1870, by the Administrator 
of Public Accounts to the City Council, of the debts of the City, 



























































PRESCRIPTION—Continued. 
cannot be held as an acknowledgment of those debts, which should 
interrupt prescription. 

When a coupon once attached to a bond has been severed from it, 
and both are negotiable, they represent separate and independent 
debts or securities, and the payment of the coupon is not an acknowl- 
edgment of the debt represented by the bond and will not inter- 
rupt prescription on the latter. 

W. B. Conger, Executor, vs. City of New Orleans, 1250. 


PRIVILEGES. 

1, When it becomes necessary in an insolvent succession for the mort- 
gage creditors to contribute to pay the privilege debts of the suc- 
cession, the burden of the contribution falls on the junior mort- 
gage, even in cases where the creditors have different mortgages on 
different properties. Succession of Frederick Hautau, 54. 

2. Wheze the recorded contract made by a planter with his factor 
fixes the amount of the advences and supplies for which the latter 
shall have a privilege on the growing crop, the factor will not have 
a privilege on the crop for advances over and above the fixed 
amount, to the prejudice of a second factor having a subsequently 
recorded privilege on the crop. 

Money of a planter in the hands of his factor will not be imputed 
to the payment of the privilege debt for advances subsequently 
made by the factor to enable the planter to make his growing crop, 
when the contract between them stipulates that the privilege debt 
should be paid out of the proceeds of the crop, and when there is a 
large balance due the factor for certain advances made by him and 
not covered by his privilege. The money of the planter will be 
imputed to the payment of that unsecured balance. 

Where a judgment is based on two debts due by the debtor, and the 
two debts are carefully and separately designated in the judgment, 
one as an ordinary, and the other as a privilege debt, the law will 
impute a payment on the judgment to the extinguishment first of 
the privilege debt. 

J. C. Thiac et al. vs. Aimee Jumonville, Wife, etc., 142. 


3. Where the same plantation was afterward sold, under execution, in 
block, for a round price, and the purchaser assumed, as part of the 
price of the adjudication, the same debt which had been assumed 
by the defendant in execution, the privilege created by this assump- 
tion attached to the entire plantation, which was preserved by the 
recording in the mortgage-office of the sheriff's deed containing the 
assumption. 

Widow Scionneauzx vs. Jos. Waguespack et al. etc., 283. 
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PRIVILEGES—Continued. 
4. It does not follow, because a party has a right which would sup- 
port a demand to compel a corporation to apply the proceeds of 
certain taxes to his and similar claims, that he has technically a 
privilege on such funds. 
Southern Bank vs. La. National Bank and City of New Or- 
leans, 290. 

5. If a privilege exists it primes all mortgages. 

Adéle Pedesclaux, Wife, etc., vs. Margaret C. Legaré, 380. 

6. The furnisher of materials used in repairing a building has no 

privilege, if the evidence of his contract has not been recorded. The 
recording of notes, given in payment of the materials after they 
have been furnished, will not answer the purpose of the law. 

Nor is the furnisher entitled to his privilege, if he allows the building 
and the lot of ground to be sold without a separate appraisement. 

The Attorney of absent heirs is entitled to compensation with the 
privilege of a law charge, if his services have been beneficial to the 
succession. 

. Succession of W. R. Cox. On Oppositions to Account, 1035. 

7. The subsequent setting up of a mill and machinery on the pur- 

chaser’s plantation, converts them into immovables by destination, 
but the conversion does not operate to the prejudice of the vendor’s 
privilege previously registered. 

And, wher the mill and machinery can be detached and removed from 
the plantation without injury to the soil or structures, the said 
vendor has the right to seize and sell them separately from the 
land, notwithstanding a subsequent special mortgage on the plan- 
tation. 

Jos. O. Carlin, Administrator, vs. M. T. Gordy, Sheriff, et al., 
1285. 
PROHIBITION—WRIT OF. 
1. The writ of Prohibition only issues against a court which acts with- 
out jurisdiction or authority. 
State ex rel. Weber et al. vs. E. K. Skinner, Judge, 1092. 
2. The writ of Prohibition is not a writ of right, and should only 
issue when the court to be prohibited, having no jurisdiction at all, 
ratione materie and ratione persone, clearly usurps jurisdictional 
power. 

The writ should not issue to prohibit a District Court to punish for 
contempt a party defendant in an Injunction suit, on the ground 
that said court had no jurisdiction of the suit. 

The case being appealable, the Relators have an adequate remedy by 
Appeal and are not entitled to the interposition of the prohibitive 
authority of the Supreme Court. 

State ex rel. Follett et al. vs. N. H. Rightor, Judge, etc., 1182. 




























PROVISIONAL SEIZURE. 
1. 


An action for damages resulting from a provisional seizure of furni- 
ture in a suit for rent, (in which it was decided that, the rent sued 
for had been paid), needs not contain the allegation of malice or 
want of probable cause. 


Such an action is not based upon the suit for rent but upon the wrong- 


ful use of the writ of provisional seizure. 


This writ having been set aside by a court of last resort it is prima 


facie established that said writ had been wrongfully issued and that 
damage was inflicted on the party whose property was seized. 


This party is entitled only to the actual damage suffered by him,directly 


from the seizure of his furniture. 


But for the want of care taken of the furniture whilst in charge of the 


constable, this officer is liable and not the plaintiff in provisional 
seizure, Mrs. M. R. Barrimore vs. James McFeely, 1179 


PUBLIC OFFICERS. 
4. 


Where a judicial office is legally abolished before the commission 
and qualification of one elected to perform its duties, such person, 
never having been commissioned and qualified, cannot recover the 
salary of the office of which he was never an incumbent. 

David 8S. Bryon vs. Allen Jumel, Auditor, 442. 


‘A public officer, to whom the law prescribes a specific mode of pay- 


ment of the official monies in his hands, is not allowed to account. 
for the same by any other disposition and in any other mode of 
payment than as specifically provided for by law. 
Charles N. Ealer, President, et al. vs. Abraham Millspaugh, et al., 
901. 


. The acts of a judge ad-hoc, appointed under the law which provides 


for such appointments, are valid and binding, like those of other de 
facto officers ; and the qualifications of such a judge ad hoc cannot 
be enquired into collaterally. 

A, D, Guilbeau vs. Julie Cormier, Administratria, 930. 


. Appointments of public officers by the Governor, which are by law 


subject to the advice and assent of the Senate, are inoperative, if 
made after adjournment of the Legislature, unless to fill up such 
vacancies as are caused by death, resignation, or removal. 

State ex rel. Attorney General vs. E. P. Rareshide et al., 934. 


. Plaintiff, as the de jure Recorder of the Sixth District of the City of 


New Orleans during part of the years of 1872 and 1873, has no action 
against said City for the emolumentsof the office paid to the de facto 
officer. His recourse is against the latter, to recover the salary paid 
to him. John T. Michel, etc. vs. City of New Orleans, etc., 1094. 

Warrants for the salaries of constitutional officers, when the amount 
of such salaries is fixed by the Constitution, are entitled to be paid 
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PUBLIC OFFICERS—Continued. 
out of the general fund of the State by preference and priority over 
all other warrants drawn against such fund. 

These constitutionally preferred creditors stand and must be main- 
tained on a basis of perfect equality. 

But, under the provisions of the Ordinance of the late Convention, de- 
claring that “all moneys received in the treasury for all taxes and 
licenses due the State prior to the 1st of January, 1879, etc.,” the 
Mandamus must be disallowed and Relator’s Petition dismissed. 

State ex rel. T. W. Collens vs. E. A. Burke, Treasurer, et al., 1213. 


RECONVENTION. 

1. When the plaintiff resides out of the State, the defendant may re- 
convene for any cause, whether it be connected with, or identical 
to, the original demand or not. 

State National Bank of N. O., La., vs. Marie P. Evans and her 
husband, 464. 


2. The Plaintiff's claim being for less, and the Defendant’s claim in 
reconvention for more, than $1000, the Court will not pass upon the 
former, but will upon the latter. 

Although Plaintiff filed no answer to Defendant’s reconventional de- 
mand, he has the right to offer evidence to disprove it. 
J. Lamorere vs. E. Avery, 1008. 


REGISTRY. 

1. In April, 1869, there was no law of this State which declared the 
vendor’s lien on real estate forfeited and lost if not recorded on the 
day of the contract. 

Adéle Pedesclaux, Wife of P. Landry, vs. Margaret C. Legaré, 
380. 

2. An unrecorded act of sale of lands cannot affect third persons. 

B. Derbes et al. vs. D. Romero et al., 9.27. 


3 A sold an immovable to B in 1845, and sold the same property 
again to C in 1850. The sale to B was not recorded: that to C was 
recorded in 1850. But B sold to Din 1848, and that sale was re- 
corded in 1848. Hetp that D’s title must prevail against that of C 

Per Curiam. This has become a rule of property in this State, which 
which should not be disturbed. 
J. M. Hollingsworth, Executor, vs. James Wilson et al., 1012. 


4. The recording at the mortgage office of the Parish in which the 
purchaser resides, of a promissory note given by him for the price 
of a “sugar mill and machinery,” and so expressing it on its face, 
is sufficient to preserve the vendor’s privilege against third persons. 

4 Joseph O. Carlin, Admr., vs. M. T. Gordy, Sheriff, et al. 1285. 
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REMOVAL TO U. 8. CIRCUIT COURT. 

1. Application to remove a cause to the Circuit Court of the United 
States comes too late after judgment, hence an application to re- 
move a petition for seizure and sale after the rendition of tne decree 
for the issuance of executory process should be refused. 


T. O. Meaux vs. W. B. Pitiman, 405. 
RES JUDICATA. 


1. A judgment which is itself the object of attack in an action for its 
nullity, can not be pleaded as res adjudicata in bar of the action, if 
it is brought within a year from the rendition of the judgment. 

Mrs. Jennie Bronson Holbrook vs. A. M. Holbrook, 13. 

2 In a suit for damages the judgment of the Supreme Court remand- 
ing the case to ascertain the quantum of damages is not res adju- 
dicata as to the question whether the plaintiff had made the aver- 
ments necessary to enable him to maintain the action, more es- 
pecially when in the judgment of the Supreme Court the absence of 
the necessary averments was broadly intimated. 

0. G. Burbank, Tutriz, vs. William Harris, 395. 
' 3. A judgment of the Supreme Court of the United States, rendered 
on appeal from the Court of Claims, constitutes res judicata in the 
_ courts of Louisiana, in a suit between the same parties, who were 
claimants against the United States, when said suit presents the 
same issues that were raised by the parties inter sese in the Federal 
Court. 
Adolphe Bouchard vs. E. T. Parker, Public Administrator, 535. 

4. Judgment on the Exception of No cause of action, when it main- 
‘tains the Exception, constitutes Res judicata as effectually as if 
rendered on the merits of the case. 

W. J. Q. Baker vs. Henry Frelisen, etc., 822. 

5. A judgment dismissing Plaintiff’s demand, without any qualifica- 
tion of language or reservation such as the ordinary phrase “as in 
case of nonsuit,” when such a judgment has been rendered after 
trial on the issues made in the case, will be considered final and de- 
finitive and form the basis of the Exception of Res judicata in a sec- 
ond suit between the same parties on the same subject matter. 

Jean Granger vs. Nancy Singleton, 898. 

6. The judgment homologating a final Account of Executors and dis- 
charging them, is only res judicata as to the matters embraced in 
the Account. It is no bar to the claims of creditors or heirs which 
did not, in any manner, form the subject of it. 

John B. Durham vs. Julia Williams, Tutriz, et al., 968, 

7. The plea of Res judicata cannot be opposed to an action of which 
the very object is the interpretation and regulation of the judgment 
pleaded in bar. 

Henrietta Davidson et al. vs. City of New Orleans, 1245. 
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RESOLUTORY CONDITION. 
1. Non-payment of the price constitutes a resolutory condition in the 
contract of sale ; and its effect is in no manner affected by the fact 
that the vendor has failed to preserve his privilege, or mortgage, by 
registry. John A. Stevenson vs. E. J. Brown et al., 461. 


RESPITE. 

1. The theory of the application for a Respite is, that the applicant is 
the plaintiff and the creditcrs the defendants. There is issue joined 
between them by the filing of oppositions to the application ; and 
the oppositions should be tried whenever legally fixed for trial, with- 
out citation to either the applicant debtor or the assenting creditors, 
to answer the oppositions. 

Thomas C. Anderson vs. His Creditors; 892. 


RETROCESSION. 


1. The retrocession of property does not obliterate the ownership of 
the purchaser, which existed during the interval between the sale 
and retrocession ; nor affect privileges acquired on the property, 
under said ownership. 

W. G. Wilmoi & Co. vs. Steamer Ouachita Belle, 607. 


REVIVAL OF JUDGMENTS. 


1, The suit to revive a judgment is properly broughtin the court which 
is the forced heir and legal successor of the court which rendered 
the judgment. 

Marcelite Martinez, Widow Louis Berlier, vs. Succession of A. 
Vives, 305. 

2. In an action to revive a judgment, the Defendant has the right to 

show that the judgment is absolutely null for want of citation. 
C. E. R. King et al. vs. John Pickett et al., 1006. 


REVOCATORY ACTION. 


1. A creditor of the defendant in a certain suit who appeals from the 
judgment rendered in the suit, and ask that it be set aside on the 
ground of irregularities, institutes what is in effect a revocatory 
action, and he cannot maintain such an action when he fails to allege 
that such jugdment was in fraud of his rights, or that it gave the 
judgment creditor an unlawful preference, or that the defendant had 
not sufficient property to satisfy his own claim and the judgment 


also. Succession of Bridget Coyle, 79. 
2, A real contract cannot be attacked collaterally. It can only be as- 
sailed by a direct action to annul. 


Successions of W. B. and Margaret Savory. On Oppositions, etc., 
506. 
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1. Where a party buys certain merchandise through the agency of a 
broker, who falsely represents the price to be less than the vendor 
agreed to sell for, and before the delivery of the whole of the mer- 
chandise, a notice of the real price is brought home to the buyer, he 
will be held to have ratified the contract made by the broker if he 
received the balance of the merchandise without repudiating the 
contract. 

In a contract of sale the vendee cannot profit by a negligence of the 
vendor when he himself is guilty of an equal negligence. 

A seller who gives a clear statement of the terms of the sale to the 
broker of the buyer, is not responsible for the latter’s ignorance of 
those terms, arising out of the fault of the broker in not promptly 
delivering the statement to the buyer. 

Woods, Slayback & Co. vs. John Rocchi, 210. 

. Until notice of the transfer of a claim has been given to the debtor, 
such claim, though transferred, is liable to attachment by the credi- 
tors of the transferrer.. 





E. F. Golsan & Co, vs. J. R. Powell, 521. 

. A-contract, by which a plantation is sold for the sum of $2000, 
which the vendee agrees to advance in yearly instalments to the 
vendor, for the cultivation of the property sold, with a stipulation 
by which the vendee promises to reconvey the plantation to the ven- 
dor, on re-imbursement of the money advanced and interest—such 
a contract is not one of hypothecary or pignorative security ; but it 
is a regular sale with the right of redemption, the title of which is 

. Only defeasible by the exercise of the said right of redemption. 

M. Levy vs. V. A. Ward, Administratriz, 784. 
Although the contracting parties have called a sale an agreement by 
which a planter pretends to sell his growing crop to his creditor for 
a certain sum of money, which, together with whatever may be real- 
ized from the crop, shall be placed to the credit of the planter’s ac- 
count with the creditor,—yet such a contract is not one of sale but 
of security. The ownership of the crop is not transferred by it, and 
the relation of the parties is not that of vendor and buyer, but re- 
mains that of debtor and creditor. 
S. Herold vs. J. J. Stockwell, 949. 
SEIZURE. 

1. The rents of seized property belong to the seizing creditor from the 
moment of seizure, and he has an action against the tenant to 
recover them, which is not suspended during the delay resulting 
from either the usual proceedings to effect the sale, or a contest 
over the proceeds after the sale is made. 

J. Lamorere for use of, vs. 8S. 8S. Cox, 1045. 








1386 INDEX. 








SEIZURE—Continued. 
2. When the mortgage creditor converts his proceedings via executiva 
into a suit via ordinaria, the seizure terminates ipso facto. 
Jos. O. Carlin, Administrator, vs. M. T. Gordy, Sheriff, et al., 
1285. 


SEQUESTRATION. 

1. A sequestration suit is not a proceeding purely in rem, and hence, 
if the defendant in the suit is without capacity to stand in judg- 
ment, no valid decree can be rendered disposing of the property 
sequestered. 

A writ of sequestration under which property is seized, which is in- 
valid because of the omission of the judge to fix the amount of 
the bond in his order, granting the writ, cannot be validated by a 
subsequent order fixing the amount. A new writ must issue, under 
the supplemental order fixing the amount of the bond. Such sup- 
plemental order can be made by none but the judge. 

Bernard Lemann vs, Widow F. A. Truaillo, 65. 


SHERIFFS. 

1. A sheriff has a cause of action in damages or otherwise to protect 
his possession and to shield himself from liability ; but this right of 
action is limited by the degree of responsibility which,may result 
should the property seized be illegally withdrawn. 

: T. W. Robbins, Sheriff, vs. B. M. G. Brown, 430. 

2. When a sheriff is called on by rule to pay over the proceeds of a 
sale under a writ of fi. fa. to the plaintiff in the writ, and prior attach- 
ing creditors are made parties to the rule, he cannot set up superior 
privileges in favor of such attaching creditors, who do not make 
such claim for themselves. 

W. F. Chase et al. vs. J. A. Bell, Sheriff, et al, 460. 

3. A late sheriff, still acting until his successor is qualified, has not, in 
that capacity, such a legal pecuniary interest in the suit of contes- 
tants for the office, as to entitle him to the right of Appeal from the 
judgment therein rendered. 

W. A, Guilbeau vs. Emile Détiége, 909. 





SIMULATION. 

1. .Where a nominal contract of sale is attacked as simulated, the nomi- 
nal vendee, who sets up in his answer that the purchase was made 
for a “ good and sufficient consideration,” has a right to show the 
real nature of the contract. And if he proves that the pretended 
sale covered an actual contract to secure the payment of a just debt, 
the actual contract will be enforced. 

The action to annul a sale on the ground of simulation is not pre- 
scribed in one year. 
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A creditor of a vendor may sue to annul a simulated sale although it 
was made before the origin of hisclaim. The fact that a pretended 
sale may be good as a contract of security does not prevent it from 
being simulated, as a sale. 

Wang & Cottam vs. Martin Finnerty et al., 94. 


2. Where the mortgagor holds by a title apparently legal and valid, 


which is properly inscribed in the public records, the mortgagee in 
good faith is not affected by fraud, or simulation, or want of con- 
sideration between the mortgagor and his vendor. 
The good faith which the law requires and protects is that which 
exists at the time of contracting ; and the rights of the mortgagee 
in good faith are not impaired by subsequent notice or knowledge 
of defects in the title of the mortgagor. 

Frederick Davis, Administrator, et al., vs. Greve & Wilderman, 

et al., 420. 


3. Although simulation is difficult of conclusive or affirmative proof, 


yet it surely requires, in order to shift the burden of proof upon 
the defendant, that the circumstances relied upon, to establish the 
fraud, should be so strong as to create highly reasonable doubts or 
suspicions as to the good faith and honesty of the transaction, 
which is sought to be set aside. 

Summers & Brannin vs. Jas. S. Clarke, 670. 


4, The purchaser who leaves the property purchased in the hands of 


the vendor, must, when the same is seized by the creditors of the 
latter, show by clear proof that tl:e sale is real, in order to destroy 
the presumption of simulation. 
Richard Devonshire vs. J. R. A. Gauthreaux, Civil Sheriff, etc., 
1132. 


SLANDER OF TITLE. 


. In an action for slander of title, the Defendant, by setting up title 
in himself to the property, stands in the position of a plaintiff ina 
petitory action and must make out his case. 

Marie Clarkston vs. Vincent & Co., 613. 


The evidence showing iv this case that Defendant was not actuated 
by malice in slandering Plaintiff’s title, held that the payment of 
the costs of court, which are considerable, will be a sufficient penalty, 
without the infliction of damages. 

: Charles Lange vs. Mrs. A. B. Baranvo, 697. 
SUCCESSIONS. 


1. The failure of a widow and tutrix of her children to comply with an 








order of court (made at the instance of a creditor of her deceased 
husband’s succession) calling on her to decide within ten days 
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SUCCESSIONS—Continued. 
whether she will qualify as administratrix of the succession, does 
not forfeit her right to claim its administration ; and in such a case, 
when the widow is present in the State, the public administrator 
has no right to the administration of the succession. 
Succession-of Michael Dietrich, 127. 
2. A succession should not be condemned in damages for an abuse by 
the administrator of the process of injunction; and the admin- 
istrator, personally liable for his wrongful act, cannot be condemned 
personally in a proceeding in which he is a party only in his repre- 
sentative capacity. - 
Jules Lamorere vs. Succession of W. R. Cox, 246. 


3. An executor may cause to be made, or may himself make, the sale 
of. property he administers. 

Where succession property at first offering fails to bring the required 
price, no additional order of court is required to authorize the 
administrator to re-advertise and sell on twelve months time. 

Fanny Campbell vs. Christian D. Owens et. al., 265. 


4. Where the immovable property of a succession has been sold under 
an order of court, to pay the debts of the succession, the heirs who 
are the grandchildren of the decedent, and who do not allege that 
the property was sold for less than its value, and do not show that 
they have been injured by the sale, can not have the sale annulled 
and the property returned to their grandfather’s succession on the 
ground that it was sold during their minority without the advice of 
a family meeting. Succession of D. J. Fluker, 292. 


5. If in a testate succession there be neither debts nor legacies to pay 
nothing to execute, the appointment of the administrator is inoper- _ 
ative. 

The mandate of an executor, and the powers which it gives are to be 
strictly construed. 
Succession of Jennie A. Walker, 321. 

6. The claim of the heirs of the wife for restitution of her dowry is a 
debt of the succession of the husband ; and it must be placed, as 
such, on the account of the administrators of his succession. 

Payments made to the widow by the administrators of the succes- 
sion of the husband, withuut imputation mist be applied to the 
debt due her for restitution of her dowry, and not to her share of 
the proceeds of community property in their hands. ‘ 

Where the husband, out of the means of the community, gave to 
each of his children a sum of money, and the wife, at the same 
time, gave to each of her children, by a former marriage, an equal 
sum which she received from her husband for that purpose, neither 
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SUCCESSIONS—Continued. 


10. 


the wife nor her succession is liable to the succession of the hus- 
band for the sum so given to her children. 
Succession of Dominique Coco. On Oppositions, etc., 325. 


. Where the testatrix leaving major and minor heirs, and who at the 


time of her death resided,in Mississippi, owned property in Louisiana 
and the executor appointed in her will refuses to act, and a contest 
arises for the administration of the property situated in this State 
between an administrator appointed by the court of Louisiana with 
the approval of the testator’s husband and son, and one appointed 
by the court of Mississippi, the administration will be given to the 
one appointed by the court of this State. 
In the Matter of the Estate of Frances Parke Lewis, 385. 


Where, on an application for the appointment of an administrator, 
the question was whether a person who had disappeared from his 
home was dead or was merely an absentee, the parish judge, after 
hearing the proof, solemnly decided that he was dead, and appointed 
an administrator of his succession, such judgment cannot be ques- 
tioned collaterally ; and until it has been set aside other tribunals 
must assume that the person is dead. 
Frederick Davis, Administrator, et al. vs. Greve & Wilderman 
et al., 420. 
The creditor of a succession has no interest to cluim the setting 
aside of probate proceedings under a second will, by which the 
universal legatee qualified as executrix, when it appears that an- 
other, and regularly probated will, had already transmitted the 
succession to the universal legatee. 
State National Bank of N. O., La., vs. Marie P. Evans and Her 
Husband, etc., 464. 


A receipt for paymentin full of his rights in his father’s succession, 
given by an heir to the administrator, cannot be contested by a party 
who subsequently becomes a creditor of the heir. All that such 
creditor can do, is to require proof of the date and genuineness of 
the receipt. 

Olympe Boisse & Husband, vs. Hannah P. Dickson, Adm’x. et al, 

1150. 
The testator cannot impose charges or conditions on the legitimate 
portion of the forced heir, and, therefore, cannot order that that 
portion shall, together with the rest of his estate, remain undivided 
in the hands of his executors, during a certain number of years. 
Succession of Jno. A. Turnell. On Petition, elc., 1218. 


Defendant, having a judgment against Plaintiff, as heir of her father, 
for a certain sum of money, to the extent of her interest in his succes- 
89 
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SUCCESSIONS—Continued. 


sion, cannot execute that judgment until Plaintiff’s interest in her 
father’s succession has been liquidated and ascertained. 


Property of a succession cannot be seized by a writ of fieri facias. 


Margaret E. Morgan, Wife, vs. Dominique Lalanne, 1300. 


SUPREME COURT. 


1, 


5. 


By a rule of court a second rehearing is not permissible ; but when 
a case is before the court on rehearing, and when the court of its 
own motion dismisses it for want of jurisdiction, it’will, on having 
it brought to its attention that its action resulted from a manifest 
error of fact, set aside the order of dismissal, and proceed to deter- 
mine the case on its merits. 
Flash, Lewis & Co. vs. L. Schwabacker & Co., etc., 356. 

Articles 90 of the Constitution of 1879 gives to the Supreme Court 
the control and general supervision of all inferior courts. This con- 
stitutional provision is addressed to its sound discretion. The 
authority thus granted should be most carefully exercised, and only 
in cases where there is a flagrant usurpation of power, or where 
serious injury may accrue to parties to whom no other remedies are 
afforded, or where the intermediate courts are without power to 
grant relief. The case at bar is one in which this ceeeany 
authority should be properly exercised. 

State ex re!. Sinnott vs. I. W. Falls, Justice of the Peace, etc., 553. 


’ The Supreme Court will exercise its original power over all inferior 


Courts, as granted by Article 90 of the Constitution of 1879, to order 
the Courts of Appeal to try such cases. 
State ex rel. Cobb & Gunby vs. Judges of the Circuit Court of 
Appeal for the Second Circuit, 774. 

It is only after a party has been condemned to some penalty under 
a municipal police or sanitary ordinance, or has been relieved there- 
from by the lower Court, that the question of constitutionality of the 
ordinance can be agitated on appeal, by either the municipal coun- 
cil or the townsman,-and be passed upon by the Supreme Court. 

Wheaton J. Bateman vs. Mayor and Council of Morgan City, 891. 
The Supreme Court has no original jurisdiction of the question of 
eligibility of the judicial officers of the State, under Article 171 of 
the Constitution of 1879. That jurisdiction as granted in Article 
200, only applies to the removal of such officers and for such causes 
as are defined in Article 196 of the same Constitution. 

Staté ex rel. Attorney General et al. vs. John A. Cheevers, 941. 


When the Supreme Court has decided some of the issues of a case, 
and remanded it for further evidence upon other points ; and when 
the case comes up again in the Supreme Court, on appeal from the 
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SUPREME COURT--Continued. 
judgment of the lower Court in the second trial, the questions 
originally decided will not be re-opened and the Supreme Court 
will only review the issues upon which the case was remanded. 
Olympe Boisse and Husband vs. Hannah P. Dickson, Adminis- 
tratriz, et al., 1150. 
7. The Supreme Court cannot, under the Constitution, entertain juris- 
diction of an original action of nullity of one of its judgments. 
Ada A, Walker vs. L. T. Barrelli, 1159. 


8. The power of the Supreme Court to issue writs of Habeas Corpus is 

confined to cases within its appellate jurisdiction. 
Its authority, in this respect, is not extended by the terms of Article 
90 of the Constitution beyond the special restriction contained in 








Article 89. 
State ex rel. DeBuys vs. Civil Sheriff of the Parish of Orleans, 1225. 
SURETYSHIP. 


1. The surety of the plaintiff in injunction, in a case where no money 
judgment is enjoined, may become the surety on the appeal-bond of 
the defendant in injunction, who appeals from the decree perpetuat- 
ing the injunction. Adolphe Verret vs. Robert Bonvillain, 29. 

2. Where a rule on the surety on a release-bond is made returnable in 
less than ten days, he cannot complain that he was not allowed ten 
days to answer in, when it appears that he voluntarily appeared and 
filed an answer two days before the return-day of the rule. 

The surety on a release-bond can set up no ground of defense to the 
judgment rendered against his principal, which the principal could 
not set up. If the judgment is good against the principal, it is also 
good against the surety. 

The plea that a judgment against the principal is null because it was 
rendered on evidence that was inadmissible, cannot be raised by the 
surety. 

In order to justify recourse on the surety it is sufficient if the sheriff's 
return show that he could not after diligent search and inquiry find 
the principal, or any property of his ; and that the plaintiff's counsel 
was called on, and could give no information on either subject. 

Where one of the principals on a bond is dead, the plaintiff is dispensed 
from pursuing his succession, before moving against the surety. 

The binding effect of a second release-bond on the surety thereon is 
not impaired by the fact that the first release-bond had another 
surety, and had been canceled on account of the insufficiency of that 
surety. 

What is omitted in the conditions of a release-bond will be supplied 

by the court, and what is added to them will be ignored. 
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SURETYSHIP—Continued. 

It is the duty of the court to fix the amount of a release-bond with 
reference to the value of the property released. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges, etc., 38. 

3. In estimating the sufficiency of surieties to bonds, it is not necessary 
to take into account the contingent obligations of the party whose 
sufficiency is disputed, when it appears that he is insufficient without 
calculating such obligations. 

J. B. Durham & Co. vs. Lisso & Scheen, 415. 

4. Under the Civil Code suretyship is an accessory contract, and pre- 
supposes the existence of a principal obligation. 

One may become surety of a debt without consent of a debtor, but 
not without that of the creditor. ' 

Hence when one is a principal obligor, he cannot, without consent of 
the creditor, transform that principal obligation into the accessory 
one of suretyship. 

It is not sureties alone, who under our law enjoy the right of legal 
subrogation. | 

The right of discussion is a better test of the existence of the relation 
of suretyship than is that of legal subrogation. 

Solidarity may be perfect or imperfect. In the former the co-obligors 
are mandataries of each other ; in the latter they are not. 

When two rersons are bound by the same contract to a third for the 
same debt, and when ono of these obligors has, upon payment of 
the debt, the right of subrogation thereto, and of recourse for the 
amount paid upon his co-obligor, any contract, between the creditor 
and the ultimate debtor whereby delay is granted or securities 
are surrendered or diminished, will discharge the obligor entitled 
to such recourse and obligation, unless his consent be obtained. If 
they are bound by separate contracts, the creditor must have 
accepted both obligations, and be privy to and have knowledge of 
the contract out of which grows this right of recourse of the one 
debtor upon the other. 

Gay & Co. vs. Mrs. Blanchard, Wife of Lucius Suthon, 497. 

5. Under articles 3069 and 3070 of the Civil Code, the surety on the 
bond of an Executor has the right to be released from further liabil- 
ity, if the Executor has failed to deposit all the moneys of the estate 
in bank, or has paid out its moneys without order of court. 

Succession of J. F. Boutté, J. P. Guinault vs. LeBlanc & Boutté, 
Executors, 556. 

6. The surety on an Injunction bond is discharged by an agreement 
entered into, without his consent, by the Plaintiff and Defendant, to 
have the case tried at chambers and decided after Court term. 

W. J. Q. Baker vs. Henry Frelisen, etc., 822. 
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SUETYSHIP—Continued. 

7. Before the surety on the bond of the Administrator of a Succession 
can be made liable or sued, a breach in the condition of such a bond 
should have been judicially declared in a proper proceeding, con- 
ducted contradictorily with the principal, and the latter’s er 
established by a judgment of a competent Court. 

And in case of the death of the principal on the bond, and his succes- 
sion is insolvent, it is necessary that the insolvency should be estab- 
lished by the proper judicial proceedings. 

Thomas J. Pickett et al. vs. Mattie G. Gilmer et al., 991. 

8. Mere inaction on the part of the creditor does not discharge the 
surety. 

John N. Pharr vs. McHugh & Vinson, 1280. 
TAXATION. 

1. Banks organized and doing business under the free banking law 
enacted in the year 1853 are not subject to taxation in the form of a 
license. The exemption from license tax of those banks, as a class, 
is not a violation of the constitutional requirement concerning 
equality and uniformity. 

City of New Orleans vs. People’s Bank of New Orleans, 82. 


2. The charter of the New Orleans Canal and Banking Company, 
granted in the year 1831, which exempted its stock from taxation, 
did not exempt it from the payment of a license tax. 

No legislative act or charter can exempt any particular bank or 
company from license taxation, under the constitution of 1868, 
If any exemption be claimed, it must be of a class, not of any in- 
dividual of a class. 

City of New Orleans vs. N. O. Canal & Banking Co., 104. 


3. A statute taxing bank stock in the hands of the shareholders, and 
exempting the stock from taxation in the hands of the bank, does 
not impose double taxation on the same thing. 

There is no provision of the constitution which requires taxes to be 
levied on a roll made in the preceding year. 
City of New Orleans vs. Canal & Banking Co., 157. 


4. The exemption of the capital of the Citizens’ Bank by section four 
of the act of the Legislature of 1836, amending its charter, being 
based on a valuable consideration, was therefore a legal and bind- 
ing contract, and thereafter exempted from all State, parish, and 
municipal taxation the capital of the bank, and all that portion of 
its profits which were capitalized. 

The Legislature may impose a tax on any property unless restrained 
by some prohibitory clause in the constitution, or by some contract. 
Under the peculiar nature of the charter of the Citizens’ Bank it can- 
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TAXATION—Continued. 
not be forced to pay the taxes assessed to its shareholders on the 
stock of the bank held by them. 
Citizens’ Bank vs. Bouny, Tax Collector, 239. 
5. The failure to annex to a delinquent roll the affidavit required by 
law does not vitiate the registry resulting from the recording of the 


roll. 
Successions of William E. Edwards and Lavinia Wilson, 457. 


6. The “ New-Orleans Savings Institution ” was at least a bank of de- 
posit, and, as such, liable to the payment of the annual license-tax 
imposed by the City of New Orleans, under its ordinances, on 
“ banks, banking houses, banking companies, or banking agencies.” 

But the privilege claimed by the city on its personal property, not 
having been registered, cannot be recognized. 
City of New Orleans vs. N. O. Savings Institution, 527. 

7. The town of New Iberia cannot impose a license-tax on draymen, 
because the power to do so was not granted to it by the Legislature. 

Board of Trustees of New Iberia vs. E. D. Migues, 923. 

8. An ice-cream confectioner is not a manufacturer in the sense of the 
law which exempts the latter from taxation. 

City of New Orleans vs. Auguste Mannessier, 1075. 

9. The law which exempts Defendant’s capital from taxation, is uncon- 
stitutional. 

State of Louisiana vs. La. Savings Bunk and Safe Deposit Co., 
1136. 


TAX SALES. 

1. Land cannot be validly sold for taxes without a legal assessment : 
and an assessment is not legal which does not contain a description 
by which the parts of the government subdivisions belonging to the 
delinquent can be ascertained and separated from the parts of the 
same subdivisions belonging to other persons. _ 

Where land is assessed as the property of an ewner unknown, the 
appointment of a curator ad hoc, and the service of notice on him 
ten days before the seizure, are indispensable prerequisites to a 
sale for taxes. 

Where the seizure was made on the 12th June, by recording in the 
book of mortgages, the advertisement on the fourteenth was pre- 
mature ; and the sale on the 25th June was also premature and 
void. 

The publication of notice of a tax-sale by two insertions in a weekly 
paper is not a compliance with the law which required notice by 
publication three times in ten days, or by posting for ten days. 

An illegal or insufficient assessment, and the want of personal notice 

to the owner, or his agent, or curator ad hoc, ten days before the 
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seizure, are radical defects, which are not cured by the prescription 
of three years, nor by that of five years. 


The effect of that clause of article 118 of the constitution of 1868, 
which made the deeds of tax collectors prima facie evidence of 
valid sales, was to impose on the person attacking such sales the 
burden of proving that they had not been made in accordance with 
the requirements of the law. 

A sale for taxes in 1875, before the expiraticn of the delay granted to 
all taxpayers by the act of 1875, p. 106, was a tresspass anda 
nullity. 

L. K. Person vs. B. F. O’ Neal and Others, 228. 

2. Acts No. 47 of the Legislature of 1873 and No. 105 of 1874, provid- 
ing for the sale of the property of delinquent taxpayers by State 
tax collectors, commented upon and construed. 

Tax Collector’s sales are only prima facie valid, i. e. the burden of 
proof is shifted upon the defendant, who has the right to show that 
the formalities of the law have not been fulfilled, under the Statute, 
and that the sale is invalid. 


Although the proceeding by which the purchaser at a tax-sale, is to 
be ordered to be put in possession, should be summary, still the 
Statute does not provide that the purchaser may proceed by Rule, 
and, therefore, he must bring suit against the defendant by Peti- 
tion and Citation. 

Louis Fischel vs. Dr. Armand Mercier, 704. 

3. A tax-sale of property assessed in the name of another person than 
the true owner, preceded by notices given to the party assessed and 
not to the true owner, is absolutely null and void. 

Prescription of two and three years, under the statutes, in such 
cases, does not bar the claim of the owner for the recovery of the 
property. 

Letitia Lague, Widow, vs. Vincent Boagni et al., 912. 

4. The tax-sale of the separate property of the wife, erroneously 
assessed in the name of the husband, is null and void, and she may 
recover it without tendering to the purchaser the amount of the 
taxes, costs and damages ; but he is entitled to recover from her 
the amount paid by him on account of taxes due on the property, 
and by which payment she has been benefited. 

Mrs. Edmond Guidry vs. James E. Broussard, 924. 


5. The proceedings by which the purchaser at a tax-sale sues to be 
put in possession, although summary, should be by Petition and 
Citation, and not by rule to show cause. 

L. L. Mayenno vs. Mrs. J. H. Millaudon, Wife, etc., 1123. 
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TAX SALES—Continued. 

6. The rule that, when a party seeks to annul a tax-sale, he must, as 
a condition precedent, tender to the purchaser the amount paid by 
him to the tax collector, does not apply when the precise amount to 
be reimbursed, is not shown and forms part of a larger amount of 
taxes due confusedly on the property sold and other property of the 
former owner. 

Thomas P. Miller vs. Odile Montagne and Husband, 1290. 


TENANCY AT WILL. 
1. Permission given verbally to occupy immovable property during 
the lifetime of the donee without any rent or charge, does not con- 
fer any right of usufruct, use or habitation, but simply constitutes a 
tenancy at will, revocable at the pleasure of the owner. 
Elizabeth F. Bailey, Tutrix, et al., vs. David Ward, 839. 


USUFRUCT. 

1. A creditor cannot complain that her debtor has renounced the 
usufruct of his children’s property, because such a usufruct cannot 
be made liable to the payment of debts. 

Succession of Bridget Coyle, 79. 


2. The surviving widow in community, holding the share of her 
deceased consort in usufruct, under sect. 629, Rev. Sta., cannot be 
compelled to give security as usufructuary. 

Estate of John Speyrer ex rel. A. Ortego, etc., vs. Clara Thantan, 
Administratrix, 1267. 
WILLS. 

1, An inquiry made by a notary to a testatrix, while inscribing the 
latter’s nuncupative will, asking if her property was worth a cer- 
tain sum, was in no way calculated to change or modify her inten- 
tions, and hence is not a sufficient ground to annul the testament. 

The mere fact that a nuncupative will contains words which were not 
used by the testatrix in dictating the will, will not affect the validity 
of the testament, when it is shown that she lucidly expressed her 
intentions, and that the notary faithfully recorded those intentions 
in the will. 


The pause made by a testatrix after dictating each clause of her will, 
in order to allow the notary time to write down her words, and her 
conversing with others during those pauses, do not constitute such 
an interruption as will affect the validity of the will. 

Martha A. Starrs vs. W. R. Mason, Executor, 8. 


2. When the notary who redu:ed to writing, and the three witnesses 
who subscribed to what purports to be the nuncupative will by 
public act of a decedent, unite in testifying in the most formal man- 
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ner that the writing was dictated to the notary by the decedent in 
the presence of the subscribing witnesses; and there is nothing 
to show that the notary or the witnesses had any interest in the 
dispositions made by the decedent, or that they are unworthy of 
belief, the effort to show that the decedent did not dictate the will 
(which was written in English) because she did not sufficiently un- 
derstand or speak English to be abie to do it, will not be successful 
when the evidence as to her sufficient understanding of English is 
conflicting. 


It is no cause of nullity of a will that the testator, not accustomed to 
use the technical language of testamentary dispositions, has availed 
himself of the advice and assistance of counsel in selecting the 
words and shaping the phraseology which he has immediately dic- 
tated to the notary as the expression of his will. 

Raphael Landry et al. vs. Eugénie Tomatis et al., 113. 


3. A will which devises the whole of the testator’s property to one of 
her children, and the sons of that child, contains no substitution. 
The will of a non-resident which, without legal cause, deprives her 
children or grandchildren of their legitime, must, as to the immov- 
able property of the testator situated in Louisiana, be reduced to 
the disposable quantum. But as to the movable property of the 
testator in Louisiana, its disposition by will must be governed by 
the law of the State where the will was made, and where the testator 

resided. 





In the Matter of the Estate of Frances Parke Lewis, 385. 


4, ‘One who has made a last will may, by a subsequent will, appoint an 
executor, and although the will last written contains no other pro- 
vision than the appointment of an executor, the objection that it is 
not dispositive is untenable. 

Anna 8S. Miller vs. M. Georgia Miller et al., 437. 


5. An action to annul a will was properly brought in the Parish Court, 
before the Constitution of 1879, even after the heirs had been put in 
possession. 

A will made in favor of a concubine, and in violation of A:ticle 1481, 
C, C., is null and void. 
John Gibson et al. vs. Mary E. Dooley et al., 959. 


6. Partial insanity does not render a person legally incapable of mak- 
ing a will. 
Even persons subject to complete insanity, if they have lucid intervals, 
may make a valid will during those intervals. 


The test of the law on the subject is, whether, at the moment of mak- 
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WILLS—Continued. © 
ing his will, the testator was of sufficiently sound mind to fully 
understand the nature of the testamentary act and appreciate its 
effects. 

When the will was made by the testator himself, unaided by others, 
and its provisions and expressions are sage and judicious, contain- 
ing nothing “sounding to folly,” it will be presumed, even in the case 
of a person habitually insane, that it was made during a lucid in- 
terval; the burden of proof will be on those who attack it, to show - 
insanity at the moment when it was made. 

Mrs. 8S. S. Kingsbury et al. vs. J. 8S. Whitaker, Executor, et al., 
1055. 








ERRATA. 


Page 210, line 12, for “summary docket” read “ summary judgment.” 

Page 423, line 6 from bottom of the page, for “notes” read “sales.” 

Page 428, line 21 for “operation” read “ assertion.” 

Page 524, line 9, for “ returned” read “ retained.” 

Page 525, in the first line of syllabus, for “title to” read “ title of.” 

Page 534, line 10 from bottom of the page, for “ already ” read “ clearly.” 

Page 544, line 6. from bottom of the page, for “as named” read 
“ advanced.” 

Page 548, lines 23 and 24, the words “not reported” should come next 
to “ McCloskey.” 5 

Page 564, line 20, for “made” read “ served.” 

Page 588, line 8, for “ observations ” read “ abbreviations.” 

Page 589, line 25, for “ heis the owner” read “he is not the owner.” 

Page 591, line 3, for “ had deposited ” read “ had not deposited.” 

Page €00, line 14, for “ promised” read “ premised.” 

Page 632, line 6, for “this authority” read “ his authority.” 

Page 639, lines 8 and 9, for “same district” read “some distinct.” 

Page 702, line 4 of 3d paragraph, for “‘ countermanded ” read “ counter- 
balanced.” 

Page 723, line 18 from bottom of the page, for “reversely” read 
“ expressly.” 

Page 783, line 4, after the words “ this Court,” read “ and seeks to avoid 

. the verdict of the jury, and to reverse the sentence ” etc. 

Page 909, last line, for “ and on thefollowing” read “save the following.” 

Page 967, line 1, for “ could sue” read “ could not sue.” 

Page 971, line 2, for “amount” read “ account.” 

Page 978, line 14 from bottom of the page, for “reversed” read “ re- 
viewed.” 

Page 1011, line 14 from bottom of the page, for “ his suits” read “two 
suits.” 


Page 1039, line 12, for“ reversed” read “ reserved.” 

Page 1053, line 11 from bottom of the page, for “peremptory” read 
* punitory.” 

Page 1079, line 7, for “ deputies ” read “ sureties.” 

Page 1174, in the syllabus, for “sec. 138, Rev. Sta.” read “ Art. 138, R. 
C. C.” 
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